Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

48 Am. Jur. Proof of Facts 2d 525 (Originally published in 1987)
American Jurisprudence Proof of Facts 2d | February 2017 Update
George A. Locke, J.D. *

Existence of Attorney-Client Relationship
Categorical List of Articles
TABLE OF CONTENTS
Article Outline
Scope
Index
Research References
ARTICLE OUTLINE
I Background
A Introduction
§ 1 General comments
§ 1.3 Government attorneys
§ 1.5 Representation of business entities
§ 1.6 Representation of trusts and trustees
§ 1.7 Insurance defense
§ 2 Scope of article
§ 2.5 Existence of implied attorney-client relationship
B Need to Prove Existence of Attorney-Client Relationship
§ 3 Cases involving attorney's right to compensation
§ 4 Cases involving attorney's liability for malpractice
§ 5 Cases involving applicability of attorney-client privilege
§ 5.3 Cases involving applicability of attorney-client privilege—Joint
defense privilege
§ 5.5 Cases involving applicability of attorney-client privilege—Privilege
to withhold identity of client
§ 6 Cases involving other issues
§ 6.5 Cases involving conflicts of interest
C Factors Indicative of Attorney-Client Relationship
§ 7 General comments
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

1

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

§ 8 Basic factors—Consultation with attorney
§ 9 Basic factors—Consulting party's intent to seek legal advice or
services
§ 10 Basic factors—Consulting party's request for legal advice or services
§ 11 Basic factors—Attorney's giving of, or promise to give, requested
legal advice or services
§ 12 Other factors—Parties' making of express contract
§ 13 Other factors—Consulting party's payment of, or attorney's demand
for, compensation
§ 14 Other factors—Attorney's particular competence in legal area
pertaining to consulting party's needs
§ 15 Other factors—Attorney's receipt of, or attempt to receive,
confidential information or records
§ 16 Other factors—Attorney's statements indicating that he is serving
consulting party
§ 17 Other factors—Consulting party's perception of attorney as his
counsel
D Termination of Attorney-Client Relationship
§ 18 Means of terminating relationship
§ 19 Effect of termination
E Burden of Proof; Defense Considerations
§ 20 Burden of proof
§ 21 Defense considerations
II Elements of Proof
§ 22 Checklist—Elements showing existence of attorney-client relationship in
case involving interaction with attorney
§ 23 Checklist—Elements showing existence of attorney-client relationship in
case involving interaction with attorney's clerk or secretary
§ 24 Checklist—Elements showing existence of attorney-client relationship in
case involving delivery of pertinent documents to attorney's office
III Proof of Existence of Attorney-Client Relationship— Relatively Lengthy and
Formal Interaction With Attorney
A Testimony of Alleged Client
§ 25 Consultation with attorney
§ 26 Consulting party's intent to seek legal advice or services
§ 27 Attorney's particular competence in legal area pertaining to
consulting party's needs
§ 28 Consulting party's express request for legal advice or services
§ 29 Attorney's express promise to give requested legal advice or services

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

2

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

§ 30 Consulting party's making of express employment contract with
attorney
§ 31 Attorney's receipt of, or attempt to receive, confidential information
or records
§ 32 Attorney's statements indicating that he is serving consulting party
§ 33 Attorney's demand for compensation
§ 34 Consulting party's payment of compensation demanded
§ 35 Consulting party's perception of attorney as his counsel
B Testimony of Attorney (Adverse Witness)
§ 36 Attorney's particular competence in legal area pertaining to
consulting party's needs
IV Proof of Existence of Attorney-Client Relationship— Relatively Brief and
Informal Interaction With Attorney
A Testimony of Attorney
§ 37 Consultation with attorney
§ 38 Consulting party's intent to seek legal advice or services
§ 39 Consulting party's express request for legal advice or services
§ 40 Attorney's express promise to give requested legal advice or services
§ 41 Attorney's giving of requested legal advice or services
§ 42 Consulting party's making of express employment contract with
attorney
§ 43 Attorney's demand for compensation
V Proof of Existence of Attorney-Client Relationship— Interaction With Attorney's
Clerk or Secretary
A Testimony of Alleged Client
§ 44 Consulting party's intent to seek legal advice or services
§ 45 Attorney's particular competence in legal area pertaining to
consulting party's needs
§ 46 Consultation with attorney's clerk or secretary
§ 47 Consulting party's express request for legal advice or services
§ 48 Clerk's or secretary's conduct rendering consulting party's reliance
on attorney reasonable
§ 49 Clerk's or secretary's giving of requested legal advice or services
§ 50 Clerk's or secretary's receipt of, or attempt to receive, confidential
information or records
§ 51 Attorney's knowingly allowing clerk or secretary to give appearance
of authority
§ 52 Attorney's holding out of clerk or secretary as authorized
§ 53 Clerk's or secretary's demand for compensation

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

3

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

§ 54 Clerk's or secretary's statements indicating that attorney is serving
consulting party
§ 55 Consulting party's payment of compensation demanded
§ 56 Consulting party's reasonable belief that clerk or secretary had
authority
§ 57 Consulting party's reliance on belief that clerk or secretary had
authority
§ 58 Consulting party's perception of attorney as his counsel
§ 59 Consulting party's reliance on attorney
§ 60 Attorney's awareness of consulting party's reliance on him
§ 61 Attorney's failure to negate consulting party's reliance on him
B Testimony of Attorney (Adverse Witness)
§ 62 Clerk's or secretary's actual authority
VI Proof of Existence of Attorney-Client Relationship—Delivery of Documents To
Attorney's Office
A Testimony of Alleged Client
§ 63 Attorney's prior handling of other matters for delivering party
§ 64 Attorney's concurrent handling of other matters for delivering party
§ 65 Delivery of pertinent documents to attorney's office
§ 66 Delivering party's intent to seek legal advice or services
§ 67 Delivering party's request for legal advice or services
§ 68 Attorney's failure to negate delivering party's reliance on him
§ 69 Delivering party's perception of attorney as his counsel
§ 70 Delivering party's reliance on attorney
B Testimony of Attorney (Adverse Witness)
§ 71 Attorney's particular competence in legal area pertaining to
delivering party's needs
§ 72 Attorney's awareness of delivering party's reliance on him
Research References
Topic of Article:
Whether an attorney-client relationship existed between an attorney and another party at the
time of a particular act, omission, transaction, or communication.
This fact question may arise in any proceeding involving the rights, duties, and obligations
which attorneys and their clients owe to each other, including an attorney's action to recover
compensation for his services, an alleged client's action for legal malpractice, and any
proceeding wherein the question of the applicability of the attorney-client privilege is raised.
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INDEX
Abandonment of client's case, termination of relationship through, § 18
Abstractor of title, effect of consulting attorney as, § 9
Acceptance of client's case—
effect of, § 12
need for, § 7
Advice or services, legal—
giving by attorney of, see Giving of legal advice or services intent of client to seek, see
Intent to seek legal advice or services promise by attorney to give, see Promise to give
legal advice or services request by client for, see Request for legal advice or services
Agency—
agent of another person, effect of consulting attorney employed as, § 9
relationship as one of, § 7
Appearances by attorney in court, need for, § 7
Appointment of attorney by court, see Court-appointed attorney
Assurance that attorney is serving client—
effect of, § 16
testimony, §§ 32, 54
Attorney, existence of relationship in case involving interaction with—
elements of proof, § 22
proof of, §§ 25– 43
Attorney-client relationship—
generally, §§ 1, 7
court-appointed attorney, in case involving, § 7
factors indicative of, §§ 7– 17
proof of, see Proof of relationship
termination of, see Termination of relationship
Authority of clerk or secretary—
need for, § 8
testimony, §§ 51, 52, 56, 57, 62
Bill for attorney's services, submitting of—
effect of, § 13
need for, § 7
testimony, §§ 33, 43, 53
Blood relationship between parties, effect of, § 7
Burden of proof, § 20
Clerk or secretary, existence of relationship in case involving interaction with—
generally, §§ 8, 11
elements of proof, § 23
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proof of, §§ 44– 62
Compensation of attorney—
bill requesting, submitting of, see Bill for attorney's services, submitting of
contract providing for, making of express, see Express contract, parties' making of
payment of, see Payment of attorney's compensation
recovery of, existence of relationship as prerequisite to, § 3
right to, termination of relationship as affecting, § 19
Competence of attorney in particular legal area—
effect of, § 14
testimony, §§ 27, 36, 45, 71
Confidential information, attorney's receipt of or request for—
effect of, § 15
testimony, §§ 31, 50
Conflicting interests, possibility of attorney representing—
existence of relationship as creating, § 6
termination of relationship as affecting, § 19
Consent to accept client's case, see Acceptance of client's case
Consultation by client—
effect of, § 8
testimony, §§ 25, 37, 46, 65
Contract—
express, making of, see Express contract, parties' making of
relationship as arising from § 7
Corporate client, termination of relationship involving, § 18
Court—
appearances in, need for attorney to make, § 7
questions for, § 20
Court-appointed attorney—
compensation, right to, § 3
relationship involving, existence of, § 7
Death of party, termination of relationship through, § 18
Defense considerations, § 21
Degree of proof, § 20
Depository, effect of consulting attorney as, § 9
Detrimental reliance on attorney—
effect of, § 11
testimony, §§ 48, 59– 61, 63, 64, 68, 70, 72
Discharge of attorney, termination of relationship through, § 18
Disciplinary action against attorney, existence of relationship as prerequisite to, § 6
Discussion of legal matter, effect of engaging attorney in casual or incidental, § 9
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Doctor of client, effect of consultation involving, § 8
Documents, existence of relationship in case involving delivery of—
generally, §§ 8, 10, 11
elements of proof, § 24
proof of, §§ 63– 72
Effective counsel, existence of relationship as prerequisite to finding of denial of, § 6
Elements of proof—
attorney, existence of relationship in case involving interaction with, § 22
clerk or secretary, existence of relationship in case involving interaction with, § 23
documents, existence of relationship in case involving delivery of, § 24
Expenses, existence of relationship as prerequisite to reimbursement for attorney's § 3
Express contract, parties' making of—
effect of, § 12
need for, §§ 3, 7
testimony, §§ 30, 42
Fee, attorney's, see Compensation of attorney
Friendship between parties, effect of, § 7
Giving of legal advice or services—
effect of, § 11
testimony, §§ 41, 49
Incapacity of attorney, termination of relationship through, § 18
Insurer of client, effect of consultation involving, § 8
Intent to seek legal advice or services—
effect of, § 9
testimony, §§ 26, 38, 44, 66
Judge, privileged nature of statements made to, § 5
Judicial office, termination of relationship through attorney's acceptance of, § 18
Jury, questions for, § 20
Law firm, effect of consultation involving other member of attorney's, § 8
Legal advice or services, see Advice or services, legal
Malpractice, liability for—
existence of relationship as prerequisite to, § 4
termination of relationship as affecting, § 19
Misconduct by attorney, existence of relationship as prerequisite to finding of professional,
§6
Mutual agreement, termination of relationship through parties', § 18
Negotiator for another person, effect of consulting attorney employed as, § 9
Notary public, effect of consulting attorney as, § 9
Parent of client, effect of consultation involving, § 8
Partner of attorney, effect of consultation involving, § 8
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Partnership client, termination of relationship involving, § 18
Payment of attorney's compensation—
effect of, § 13
need for, § 7
testimony, §§ 34, 55
Perception that attorney is serving client—
effect of, § 17
testimony, §§ 35, 58, 69
Principal and agent, see Agency
Private attorney-general doctrine, attorney's right to compensation under, § 3
Privilege, applicability of attorney-client—
existence of relationship as prerequisite to, § 5
termination of relationship as affecting, § 19
Privity between parties, attorney's liability for malpractice in absence of, § 4
Promise to given legal advice or services—
effect of, § 11
reliance on implied, see Detrimental reliance on attorney
testimony, §§ 29, 40
Proof of relationship—
attorney, in case involving interaction with, §§ 25– 43
burden of, § 20
clerk or secretary, in case involving interaction with, §§ 44– 62
degree of, § 20
documents, in case involving delivery of, §§ 63– 72
elements of, see Elements of proof
factors to be established in, §§ 7– 17
need for, §§ 3– 6
Prosecuting attorney, privileged nature of statements made to, § 5
Purpose of client—
accomplishment of, termination of relationship through, § 18
advice or services, purpose of seeking legal, see Intent to seek legal advice or services
Qualified legal advice, effect of attorney giving, § 11
Receiver for corporate or partnership client, termination of relationship through
appointment of, § 18
Reimbursement for attorney's expenses, existence of relationship as prerequisite to, § 3
Relationship between parties—
attorney-client, see Attorney-client relationship blood, effect of, § 7
Reliance on attorney, detrimental, see Detrimental reliance on attorney
Representative of client, right to act as legal—
existence of relationship as prerequisite to, § 6
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termination of relationship as affecting, § 19
Request for legal advice or services—
effect of, § 10
testimony, §§ 28, 39, 47, 67
Retainer, see Compensation of attorney
Scope of article, § 2
Secretary, existence of relationship in case involving interaction with, see Clerk or
secretary, existence of relationship in case involving interaction with
Services, legal, see Advice or services, legal
Spouse of client, effect of consultation involving, § 8
Stage of investigation or proceedings, effect of, § 7
Standard requiring express contract, effect of local, § 7
Statute of frauds, need for express contract under, § 7
Termination of relationship—
generally, § 18
effect of, § 19
Title abstractor, effect of consulting attorney as, § 9
Transactions with client, propriety of—
existence of relationship as determining, § 6
termination of relationship as affecting, § 19
Trustee, effect of consulting attorney as, § 9
Withdrawal from client's case, termination of relationship through, § 18
I. Background
A. Introduction
§ 1. General comments
[Cumulative Supplement]
Legal problems being as varied in nature as they are common, the coming together of those
who need and those who provide legal advice and services can occur in circumstances marked
by vastly differing degrees of formality, and does not always require the direct participation
of the parties themselves. Consider the following examples:
□ A middle-aged businessman who has long contemplated the need for a last will and
testament contacts an attorney's office for an appointment and meets with the attorney
several days later to outline his testamentary wishes.
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□ A youth who is arrested during the early hours of the morning for allegedly committing
an offense finds himself with little choice but to call (and awaken) an attorney at his
home from the holding cell of the local jail.
□ A housewife whose husband has just announced that he is divorcing her walks into an
attorney's office unannounced and is informed that the attorney is temporarily out of
town; acting under considerable emotional stress, she then proceeds to unload her legal
woes on a clerk working in the attorney's office.
□ A motorist who has been injured in an automobile collision is recuperating in a hospital,
during which time a complaint announcing his status as a defendant in a lawsuit
arising from the accident is delivered to his home; sensing that there is no time to lose,
the motorist's wife takes the complaint to an attorney's office and leaves it with the
attorney's secretary.
However this initial contact occurs, the response which it elicits on the part of the attorney,
in terms of his immediate or eventual involvement in the matter placed before him or his
employees, can likewise be varied in extent, as follows:
□ In the first of the examples stated above, the attorney may interview the businessman at
some length, take one or more confidential records from him for examination, promise
to draw up a suitable will, execute with the businessman a formal retainer agreement,
prepare the will, and finally send the businessman a bill for his services.
□ In the second example, the attorney may, after hearing any number of potentially
damaging utterances by the arrested youth, explain his lack of expertise in criminal
matters, refer the youth to one of his colleagues, and expressly decline to accept the case.
□ In the third example, the attorney may eventually hear about the woman's visit to
his office but may end up having no direct involvement in her domestic problems; the
woman may, however, receive at least a smattering of legal advice from the attorney's
clerk.
□ In the fourth example, it is conceivable that, perhaps as a result of a misfiling of the
complaint, the attorney may never learn of the lawsuit against the injured motorist, and
the motorist may receive legal advice or assistance from neither the attorney himself nor
anybody employed by him.
Whenever there is any contact, remote or otherwise, between an attorney and an individual
who needs legal advice or assistance, the question may arise as to whether an actual attorneyclient relationship has thereby come into existence. Although it is clear that not every instance
of contact between a lawyer and a lay party 1 does result in the creation of an attorney-client
© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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relationship, it is also true that in most jurisdictions such a relationship can come into being
on the basis of relatively brief and informal interaction directly or indirectly involving the
parties. Indeed, despite the significant factual variety exhibited in the quartet of hypothetical
situations described above, it is possible that the courts of some jurisdictions might find an
attorney-client relationship to exist in each of the examples, at least for some purposes.
The question whether an attorney-client relationship has been created in a given set of
circumstances can be an important one, since the answer to this question determines the
applicability of a large number of rules which govern the rights, duties, and obligations which
attorneys and clients owe to one another, including the attorney's right to be compensated
for his services, his right to act on the client's behalf, his duty to perform in accordance with
recognized standards of care, and his duty to preserve confidences reposed in him by the
client. Many such rights and obligations spring into being with the formation of an attorneyclient relationship, and, as discussed in § 19, they are frequently held to continue in force even
after the relationship as such has been terminated. Consequently, it is helpful to examine just
how an attorney-client relationship comes into existence.
The means by which an attorney-client relationship is created are also worth exploring
because the "timing" of the formation of the relationship, relative to specific transactions,
acts, or omissions, is often just as important as the fact of the formation itself. Courts in
at least some jurisdictions may apply different rules regarding the mechanics of how, and
the exact moment when, an attorney-client relationship comes into being, depending on the
nature of the underlying issue which requires a determination whether the relationship was
formed. 2 In most jurisdictions, moreover, an attorney-client relationship may be deemed to
have come into existence well before any express employment agreement was made between
the lawyer and the lay party, 3 and well before the lay party made any payment of fees to
the lawyer for his services. 4

CUMULATIVE SUPPLEMENT
Cases:
Attorney/accountant: Testimony of witness who was both an accountant and an attorney, and
who represented defendant through Internal Revenue Service (IRS) audit process, that he
had not pursued an offer in compromise on behalf of defendant for his tax liability with any
IRS representative because he had not been authorized to do so by defendant, addressed a
situation that was characteristic of an accountant-client relationship, rather than an attorneyclient relationship, and therefore the testimony was not privileged. U.S. v. Bisanti, 414 F.3d
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168, 67 Fed. R. Evid. Serv. 809, 96 A.F.T.R.2d 2005-5092 (1st Cir. 2005); West's Key Number
Digest, Witnesses 200.
Filip memorandum and employer advancements of legal fees: Accounting firm's adoption
and enforcement of fees policy, which imposed conditions on advancement of legal fees
to its employees involved in accounting fraud investigation, amounted to state action, and
therefore the government could be held responsible for alleged deprivation of employees'
Sixth Amendment right to counsel; government issued memo emphasizing decision to
forestall indictment against the firm would be determined in part based upon whether, in
advancing legal fees, the firm appeared to be protecting culpable employees and agents,
prosecutors reinforced memo's message by inquiring into the firm's fees obligations, and
prosecutors became entwined in the control of the accounting firm to ensure the fees
policy was enforced by intervening in accounting firm's decisionmaking, expressing their
disappointment with the tone of the accounting firm's first advisory memorandum, and
declaring that the problems had to be remedied. U.S.C.A. Const.Amend. 6. U.S. v. Stein, 541
F.3d 130, 2008-2 U.S. Tax Cas. (CCH) P 50518, 102 A.F.T.R.2d 2008-6023 (2d Cir. 2008);
West's Key Number Digest, Criminal Law 1858.
Garner doctrine, which permitted piercing corporate veil with respect to attorney-client
privilege, applied to employee stock ownership plan (ESOP) participants' derivative cause
of action against officers, directors or shareholders of their employer, who also served as
plan fiduciaries, and "fiduciary exception" to attorney-client privilege applied to participants'
ERISA cause of action against plan fiduciaries based on allegations that fiduciaries caused
ESOP to purchase shares of preferred stock in employer at an over-inflated purchase price.
Employee Retirement Income Security Act of 1974, §§ 2 et seq., 29 U.S.C.A. §§ 1001 et seq.;
Fed.Rules Evid.Rule 501, 28 U.S.C.A.; McKinney's Business Corporation Law § 626. Henry
v. Champlain Enterprises, Inc., 212 F.R.D. 73 (N.D. N.Y. 2003); West's Key Number Digest,
Witnesses 198(1).
It is an attorney's duty of loyalty to protect his or her client in every way, and it is a violation
of that duty for the attorney to assume a position adverse or antagonistic to his or her client
without the client's free and intelligent consent. By virtue of this rule, an attorney is precluded
from assuming any relationship that would prevent him or her from devoting his or her entire
energies to the client's interests. Moreover, the duty of loyalty for an attorney in the public
sector does not differ appreciably from that of the attorney's counterpart in private practice.
Santa Clara County Counsel Attys. Assn. v Woodside (1994) 7 Cal 4th 525, 28 Cal Rptr 2d
617, 869 P2d 1142, 94 CDOS 2297, 94 Daily Journal DAR 4272, 145 BNA LRRM 2981,
time for gr or den reh extended (Apr 15, 1994).
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Generally, the question of whether an attorney-client relationship exists is one of law. Chih
Teh Shen v. Miller, 212 Cal. App. 4th 48, 2012 WL 6619025 (2d Dist. 2012).
Estoppel: Counsel's declaration, during discovery dispute in manager's class action suit
against restaurant company, that law firm represented both company and its managers,
such that plaintiff-managers could not contact company's managers under rule precluding ex
parte communications with a represented party, did not create an attorney-client relationship
between firm and managers individually, but rather indicated firm represented managers in
their capacity as managerial agents, and thus firm, having succeeded on discovery motion,
was not judicially estopped from claiming it did not represent managers individually.
Prof.Conduct Rule 2-100. Koo v. Rubio's Restaurants, Inc., 109 Cal. App. 4th 719, 135 Cal.
Rptr. 2d 415, 8 Wage & Hour Cas. 2d (BNA) 1418 (4th Dist. 2003); West's Key Number
Digest, Attorney and Client 64.
The question of whether an attorney-client relationship exists is one of law. However, when
the evidence is conflicting, the factual basis for the determination must be determined before
the legal question is addressed. Responsible Citizens v Superior Court (1993, 5th Dist) 16 Cal
App 4th 1717, 20 Cal Rptr 2d 756, 93 CDOS 5122, 93 Daily Journal DAR 8633.
The existence of an attorney-client relationship generally is a question of fact. Krutzfeldt
Ranch, LLC v. Pinnacle Bank, 2012 MT 15, 363 Mont. 366, 272 P.3d 635 (2012).
When a union provides an attorney to represent a union member in a matter related to a
collective bargaining agreement, that attorney is an agent of the union, and as an agent of
the union, the attorney is not susceptible to a legal malpractice claim; rather, a claim by the
union member will only lie against the union itself based on a breach of the duty of fair
representation. Weiner v. Beatty, 113 P.3d 313, 198 Ed. Law Rep. 738, 177 L.R.R.M. (BNA)
3373 (Nev. 2005), withdrawn from bound volume and opinion corrected and superseded,
116 P.3d 829, 200 Ed. Law Rep. 883 (Nev. 2005); West's Key Number Digest, Attorney and
Client 26.
The lawyer-client relationship is a "fiduciary relationship." Graves v. Johnson, 2015 OK CIV
APP 81, 359 P.3d 1151 (Div. 1 2015).
Defendant's saliva on envelope sent to detectives posing as a law firm was not a communication,
subject to protection under the attorney-client privilege, in murder trial; defendant's saliva
was merely a means by which he could seal the envelope, and there was no intent or
expectation on defendant's part this his saliva would be an expression or exchange of
information. West's RCWA 5.60.060(2)(a). State v. Athan, 160 Wash. 2d 354, 158 P.3d 27
(2007); West's Key Number Digest, Witnesses 204(1).
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[Top of Section]
[END OF SUPPLEMENT]
§ 1.3. Government attorneys
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Writ of mandamus was appropriate to review discovery order requiring county's disclosure
of e-mails and other documents between an assistant county attorney and county officials
that were allegedly protected by attorney-client privilege; issue of whether attorney-client
privilege protected communications that passed between a government lawyer having no
policymaking authority and a public official, where those communications assess the legality
of a policy and propose alternative policies in that light, was matter of first impression,
post-judgment relief would be inadequate to protect the privilege, if it existed, and to await
resolution of issue pending final judgment risked the development of discovery practices
and doctrine that unsettled and undermined the governmental attorney-client privilege. In re
County of Erie, 473 F.3d 413 (2d Cir. 2007); West's Key Number Digest, Mandamus 32.
Deputy White House Counsel could not assert attorney-client privilege to avoid responding
to grand jury if he possessed information relating to possible criminal violations, although
he would be covered by executive privilege to same extent as the President's other advisors.
In re Lindsey, 148 F.3d 1100 (D.C. Cir. 1998), petition for cert. filed, 67 U.S.L.W. 3156, 67
U.S.L.W. 3176 (U.S. 1998).
President of United States, rather than president's attorneys, was appropriate party entitled
to intervene to preserve protections afforded by his attorney-client privilege and work
product doctrine in litigation arising out of alleged violation of plaintiffs' privacy interests
when Federal Bureau of Investigation (FBI) purportedly handed over to the White House
files of former political appointees and government employees in prior administrations.
Fed.Rules Civ.Proc.Rule 24(a)(2), 28 U.S.C.A. Alexander v. F.B.I., 186 F.R.D. 21 (D.D.C.
1998); West's Key Number Digest, Federal Civil Procedure 338.
Statute prohibiting public employees working as attorneys from collective bargaining is
unconstitutional; blanket ban on collective bargaining by public employee attorneys was
© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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not shown to be least onerous means of protecting the attorney-client relationships between
lawyers and public entities that employ them, and collective bargaining procedures in other
jurisdictions assured public employers' interests in fidelity and competence in their attorneys
and the attorneys' constitutional right as public employees to bargain collectively. West's
F.S.A. § 447.203(3)(j). Chiles v. State Employees Attorneys Guild, 734 So. 2d 1030 (Fla.
1999); West's Key Number Digest, Labor Relations 173.
Scope of the attorney-client privilege is narrower for public bodies than for private clients;
open-meeting and open-files statutes reflect a public policy against secrecy in governmental
activity, and a public agency or employee has no autonomous right of confidentiality in
communications relating to governmental business. Free Press v. County of Blue Earth, 677
N.W.2d 471 (Minn. Ct. App. 2004); West's Key Number Digest, Evidence 198(1).

[Top of Section]
[END OF SUPPLEMENT]
§ 1.5. Representation of business entities
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Five benchmarks: Corporate employees seeking to assert a personal claim of attorneyclient privilege with respect to communications with corporation's attorney must meet five
benchmarks: they must show they approached counsel for the purpose of seeking legal advice,
must demonstrate that when they approached counsel they made it clear that they were
seeking legal advice in their individual rather than in their representative capacities, must
demonstrate that counsel saw fit to communicate with them in their individual capacities,
knowing that a possible conflict could arise, must prove that their conversations with counsel
were confidential, and must show that the substance of their conversations with counsel did
not concern matters within the company or the general affairs of the company. In re Grand
Jury Subpeona, 274 F.3d 563, 51 Fed. R. Serv. 3d 936 (1st Cir. 2001); West's Key Number
Digest, Witnesses 199(2).
When attorney acts in dual capacity and executes business documents in his capacity as
business-person, privilege does not apply to such documents. Neuberger Berman Real Estate
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Income Fund, Inc. v. Lola Brown Trust No. 1B, 230 F.R.D. 398 (D. Md. 2005); West's Key
Number Digest, Witnesses 200.
Investment company and its general counsel waived attorney-client privilege, to the extent
it applied to communications with legal department counsel regarding consumer credit
telemarketing program, when attorney for company's general counsel raised advice of
counsel as defense in opening statement at trial on charges of mail fraud and wire fraud;
general counsel essentially served as company's alter ego, his attorney argued that legal
department counsel were assigned to exercise legal oversight of program, had served as
general counsel's eyes and ears to review legal aspects of telemarketing program, and would
be called to testify for defense, and allowing general counsel to assert advice of counsel
defense while company asserted attorney-client privilege would rise to subversion of trial
process. U.S. v. Cohn, 303 F. Supp. 2d 672 (D. Md. 2003); West's Key Number Digest,
Evidence 219(3).
An employee-inventor required to assign his patent rights does not generally have an
attorney-client relationship with the company's patent counsel, as would give rise to attorneyclient privilege. Shukh v. Seagate Technology, LLC, 872 F. Supp. 2d 851 (D. Minn. 2012).
Limited liability company in the business of developing and marketing software for various
applications was more like corporation than partnership for purposes of attorney-client
privilege, and thus federal common law regarding corporations applied to LLC's assertion
of privilege; organization of LLC was based on corporate structure, with management
committee similar to board of directors, members of LLC had no personal liability, and
had resident agent similar to a corporation, had to file articles of organization with state
like corporation, and had operating agreement akin to corporate bylaws. Montgomery v.
eTreppid Technologies, LLC, 548 F. Supp. 2d 1175 (D. Nev. 2008); West's Key Number
Digest, Witnesses 199(2).
In general, attorney-client privilege extends to confidential communications between
corporate employees concerning matters in scope of their duties as counsel, and it protects
communications with in-house counsel as well as outside attorneys; while defining scope of
privilege for in-house counsel is complicated by fact that these attorneys frequently have
multi-faceted duties that go beyond traditional tasks performed by lawyers, attorney-client
privilege attaches only to legal, as opposed to business, services. United States Postal Serv.
v Phelps Dodge Refining Corp. (1994, ED NY) 852 F Supp 156.
Limited liability company (LLC) was not indelibly connected with its sole member and
representative, and thus, under Delaware law, company was separate client of attorney
engaged by member, entitled to assert or waive attorney-client privilege, where member
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signed retainer agreement in both his individual and official capacity. 6 West's Del.C. § 18–
201. S.E.C. v. Ryan, 747 F. Supp. 2d 355, 83 Fed. R. Evid. Serv. 1114 (N.D. N.Y. 2010).
Payment by firm for private representation: Dismissal of indictment against accounting firm's
current members was appropriate remedy for government's unjustified actions to preclude
firm from paying for its members' attorneys in tax and accounting fraud prosecution, in
violation of members' substantive due process rights and their Sixth Amendment right to
counsel of their choice, even though most members had assets in $1 to $3 million range, and
members were entitled to representation by appointed counsel once they qualified financially,
where projected defense costs were in range of $3 to $24 million per member, members lacked
resources to engage lawyers of their choice, and appointed counsel might be limited in their
ability to mount defenses that members otherwise would have presented in consequence of
need to justify expenditures to court and risk that sufficient funds would not be available.
U.S.C.A. Const.Amends. 5, 6. U.S. v. Stein, 495 F. Supp. 2d 390, 2007-2 U.S. Tax Cas.
(CCH) P 50549 (S.D. N.Y. 2007); West's Key Number Digest, Indictment and Information
144.1(1).
Attorney-client privilege applies to communications between employees of corporation and
in-house attorney acting only as attorney, rather than as participant in underlying events;
similarly, privilege applies where law partnership uses partner or associate as counsel of
record in litigated matter, as long as individual in question is acting only as attorney. Hertzog,
Calamari & Gleason v Prudential Ins. Co. of Am. (1994, SD NY) 850 F Supp 255.
Draft of minutes of meeting of corporate board of directors was not protected by attorneyclient privilege where defendant corporation failed to establish that document pertained to
any request for legal advice on part of corporation. Also, memorandum from unidentified
writer to corporate in-house counsel was not privileged, where corporation failed to show
that writer participated in confidential relationship with corporation. However, privilege did
attach to document from corporate officer to in-house counsel containing materials relating
to claims of plaintiff in action for recovery of finder's fee in connection with corporation's
acquisition of subsidiary where materials relating to acquisition had been requested by inhouse counsel. Guy v United Healthcare Corp. (1993, SD Ohio) 154 FRD 172.
Under Pennsylvania law, as predicted by district court, shareholders' allegations that
corporation's president owed fiduciary duty to other shareholders, that law firm had
knowledge that its dual representation of corporation and president in his individual capacity
created conflict of interest, and that firm encouraged such dual representation despite conflict
were sufficient to state claim against firm for aiding and abetting president's breach of
fiduciary duty. Reis v. Barley, Snyder, Senft & Cohen LLC., 484 F. Supp. 2d 337 (E.D. Pa.
2007); West's Key Number Digest, Attorney and Client 115.
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Pennsylvania professional conduct rule did not disqualify law firm, which formerly
represented corporation and former chief executive officer (CEO), from representing
corporation after ceasing to represent CEO when corporation's and CEO's interests
conflicted, where corporation was primary client, CEO's representation was through
corporation's representation, law firm notified CEO he might need to seek other counsel, and
law firm did not take position adverse to CEO but rather CEO's position became adverse to
corporation's. Rules of Prof. Conduct, Rule 1.9; 42 Pa.C.S.A, In re Rite Aid Corp. Securities
Litigation, 139 F. Supp. 2d 649 (E.D. Pa. 2001); West's Key Number Digest, Attorney and
Client 21.5(3).
Where an entity is by law an aggregate of individuals, lawyer for such entity has an attorneyclient relationship with each of those individuals. In re Burke, 405 B.R. 626 (Bankr. N.D.
Ill. 2009).
While attorney was originally retained only to represent corporate president individually and
never entered into express attorney-client relationship with corporation, president's request
that attorney assist corporation in dealing with two trade creditors, whose collection efforts
had intensified to extent that they threatened to disrupt corporate operations and to impact
negatively on financial health of both corporation and its president, who had personally
guaranteed much of its debt, resulted in implied attorney-client relationship between attorney
and corporation, which started no later than when attorney sent e-mail to one of these
complaining trade creditors, in which he held himself out as corporation's attorney. In re
David Cutler Industries, Ltd., 432 B.R. 529 (Bankr. E.D. Pa. 2010).
Ex parte contacts with employees: Assuming that state employees who worked on traffic
signal just prior to collision were represented by state Attorney General at the time that
investigator hired by injured motorist's counsel interviewed them, counsel did not "know"
of that representation within meaning of rule prohibiting a lawyer from communicating
directly with a party known to have counsel; while counsel had previously served notice of
intention on Attorney General, counsel reasonably believed no attorney-client relationship
with employees had crystallized in view of fact that Attorney General had not contacted
counsel in the nearly two-year period after that service. Code of Prof. Resp., DR 7-104.
Schmidt v. State, 695 N.Y.S.2d 225 (Ct. Cl. 1999); West's Key Number Digest, Attorney and
Client 32(12).
For purposes of disciplinary rule prohibiting a lawyer from communicating directly with
a party known to have counsel, an entity cannot claim a blanket protection from ex parte
interviews by taking the position that house counsel is responsible for all future legal matters
affecting that entity; something must transpire before an attorney-client relationship arises
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and the requirements of that rule come into play. Code of Prof. Resp., DR 7-104. Schmidt
v. State, 695 N.Y.S.2d 225 (Ct. Cl. 1999); West's Key Number Digest, Attorney and Client
32(12).
Minority partner's attorney did not have conflict of interest, warranting disqualification, in
simultaneously representing partner on his derivative claims on behalf of limited partnership
and representing partner in defense against partnership's claim; attorney had no relationship
with or duty to partnership, and fact that derivative claims were filed nominally in
partnership's name and that benefits of any successful prosecution would flow to partnership
created no duty on attorney's part to partnership. A.R.S. § 29–356; 17A A.R.S. Sup.Ct.Rules,
Rule 42, Rules of Prof.Conduct, ER 1.7(a). Simms v. Rayes, 316 P.3d 1235 (Ariz. Ct. App.
Div. 1 2014).
Attorney did not form an attorney-client relationship with corporation, in representing the
co-president and 50 percent shareholder of the corporation in filing a shareholder derivative
action on the corporation's behalf, and thus attorney was not disqualified from representing
the co-president in litigation against the corporation, absent evidence of an express or implied
agreement between corporation and attorney for the provision of legal advice. Cal. Corp.
Code § 800. Chih Teh Shen v. Miller, 212 Cal. App. 4th 48, 2012 WL 6619025 (2d Dist. 2012).
Condominium association, but not individual homeowners, held attorney-client privilege
with respect to law firm retained for construction defect lawsuit against developer, and thus,
dissident homeowners who questioned the amount of the law firm's bills could not demand
production of the law firm's work product or legal bills. California Code of Civil Procedure
§ 383; West's Ann.Cal.Evid.Code §§ 175, 951. Smith v. Laguna Sur Villas Community Ass'n,
79 Cal. App. 4th 639, 94 Cal. Rptr. 2d 321 (4th Dist. 2000); West's Key Number Digest,
Witnesses 217.
Even where counsel for closely-held corporation treats interests of majority shareholders
and corporation interchangeably, it is attorney-client relationship with corporation that is
paramount for purposes of upholding attorney-client privilege against minority shareholder's
challenge. West's Ann.Cal.Evid.Code §§ 175, 953(d). National Football League Properties,
Inc. v. Superior Court, 65 Cal. App. 4th 100, 75 Cal. Rptr. 2d 893 (6th Dist. 1998).
There is no shareholder exception to corporate attorney-client privilege in California, and
general rule instead is that attorney representing corporation does not become representative
of its stockholders merely because attorney's actions on behalf of corporation also benefit
stockholders; as attorney for corporation, counsel's first duty is to corporation. West's
Ann.Cal.Evid.Code §§ 175, 953(d). National Football League Properties, Inc. v. Superior
Court, 65 Cal. App. 4th 100, 75 Cal. Rptr. 2d 893 (6th Dist. 1998).
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Physician-owned professional corporation, which terminated doctor's employment, could
invoke the attorney-client privilege against doctor as to communications between corporate
counsel to corporation and other directors and officers during doctor's tenure as a director
and officer of corporation, and thus, corporation's counsel would not be disqualified
with respect to wrongful discharge and breach of fiduciary duty claims brought against
corporation and its shareholders by doctor; doctor's status as former director and "dissident"
did not entitle him to access defense counsel's files regarding communications with
corporation, and attorney-client privilege belonged to corporation and only corporation
could waive that privilege. Genova v. Longs Peak Emergency Physicians, P.C., 72 P.3d 454
(Colo. Ct. App. 2003); West's Key Number Digest, Witnesses 199(2).
Evidence sustained finding that law firm and lawyer represented father-son general
partnership, but not the son, as law firm never indicated to son that it was representing
son when partnership agreement was prepared; law firm's letter to son enclosing copies of
partnership agreement for signature merely stated that it was father's intent to avoid probate,
and son heard nothing further about the partnership until partnership's creditor asserted
right to proceed against son's assets pursuant to partnership's guaranty. Zimmerman v. Dan
Kamphausen Co., 971 P.2d 236 (Colo. Ct. App. 1998), as modified on denial of reh'g, (Apr.
2, 1998) and cert. denied, (Feb. 16, 1999); West's Key Number Digest, Attorney and Client
72.
Attorney-client privilege finds full application where corporation is client seeking
professional advice and assistance. When privilege is sought to be asserted in litigation
initiated by shareholder, however, inevitable conflict arises; corporation may only assert
privilege through its agents, who must exercise it in manner consistent with their fiduciary
duty to act in best interests of corporation and not of themselves as individuals; thus, privilege
in corporate context is not absolute and if legal advice relates to matter which becomes
subject of suit by shareholder against corporation, invocation of privilege may be restricted
or denied. Zirn v VLI Corp. (1993, Del Sup) 621 A2d 773, CCH Fed Secur L Rep ¶97722.
Attorney represented client's business partner in attempt to have frozen funds released;
attorney sent partner a retainer agreement outlining representation and sent an addendum
to the agreement stating that partner consented to the employment of attorney's law firm.
The Florida Bar v. Scott, 39 So. 3d 309 (Fla. 2010).
Legal vs business advice: Documents prepared by baseball club's in-house counsel were
protected by attorney-client privilege from disclosure in baseball club's action against its
insurer for breach of contract and declaratory judgment, even though, at time during
which in-house counsel created documents, he was not member of state bar or authorized
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house counsel of baseball club; in-house counsel was licensed as attorney in another state,
documents contained comments on legal matters from in-house counsel to employees of
baseball club, and in-house counsel was rendering legal advice, and not business advice, in
relation to insurance issues. West's F.S.A. § 90.502. Florida Marlins Baseball Club, LLC v.
Certain Underwriters at Lloyd's London Subscribing to Policy No. 893/HC/97/9096, 900 So.
2d 720 (Fla. Dist. Ct. App. 3d Dist. 2005); West's Key Number Digest, Witnesses 199(2).
Attorney-client privilege covers communications on legal matters between corporate
counsel and corporate employees; in action by partnership against corporation based on
corporation's alleged wrongful termination of lease agreement, court would quash discovery
order compelling production of legal correspondence between corporate employees and
corporation's in-house counsel concerning lease agreement where such correspondence was
presumptively privileged, where partnership claimed that privilege did not apply because
corporate employees had sought advice of counsel to enable employees to commit or plan to
commit fraud, and where partnership failed to produce prima facie evidence to support this
claim. Shell Oil Co. v Par Four Partnership (1994, Fla App D5) 638 So 2d 1050, 19 FLW
D 1357.
Corporate employees may assert personal attorney-client privilege with respect to
conversations with corporate counsel if employees show that: (1) they approached counsel
for purpose of seeking legal advice, (2) when they approached counsel, they made it clear that
they were seeking legal advice in their individual rather than in their representative capacities,
(3) counsel saw fit to communicate with them in their individual capacities, knowing
that possible conflict could arise, (4) their conversations with counsel were confidential,
and (5) substance of their conversations with counsel did not concern matters within
company or general affairs of company. Zielinski v. Clorox Co., 504 S.E.2d 683 (Ga. 1998),
reconsideration denied, (Oct. 26, 1998).
Employee of corporation could not reasonably have believed, at the time she made
allegations of sexual harassment against corporation to attorney in corporation's legal
department, that she had attorney-client relationship with attorney, given that attorney and
employee apparently agreed to confidential relationship to protect their jobs and prevent
corporation's general counsel from learning about their conversations, that legal advice was
neither requested nor provided, and that, at time of conversations, employee was paralegal
and law student. Pellegrino v. Oppenheimer & Co., Inc., 49 A.D.3d 94, 851 N.Y.S.2d 19, 102
Fair Empl. Prac. Cas. (BNA) 1600 (1st Dep't 2008); West's Key Number Digest, Attorney
and Client 64.
Former corporate counsel was not precluded from suing corporation in his capacity as
shareholder, despite his fiduciary duty to preserve client confidences and secrets. Code of
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Prof.Resp., Canon 4, McKinney's Judiciary Law App. Mancheski v. Gabelli Group Capital
Partners, Inc., 22 A.D.3d 532, 802 N.Y.S.2d 473 (2d Dep't 2005); West's Key Number Digest,
Corporations 189(1).
In combined action for dissolution of corporation, brought by corporate officer, and
shareholder's derivative action, brought against officer for allegedly seizing corporation's
tangible and intangible assets and transferring them to his new corporation, court should
have disqualified attorney who formerly represented corporation, yet served as incorporator
of new corporation at officer's behest, and who subsequently represented officer as petitioner
in dissolution proceeding and as defendant in shareholder's derivative action. Plotnik v
Greenberg (In re Greenberg) (1994, 4th Dept) 206 AD2d 963, 614 NYS2d 825.
Law firm had current attorney-client relationship with client when it appeared as co-counsel
for opponent of client's corporation in contract litigation, for purposes of rule precluding law
firm from suing, or threatening to sue, a current client; firm represented client on ongoing
basis for four years, provided legal services a month after the litigation began, advised client
on his investment in the corporation, collected over $100,000.00 in fees and disbursements,
and did not send any writing to client purporting to terminate attorney-client relationship.
N.Y. Ct. Rules, § 1200.24(a, b) [DR 5-105, subd. A, B]. Credit Index, L.L.C. v. RiskWise
Intl., L.L.C., 192 Misc. 2d 755, 746 N.Y.S.2d 885 (Sup 2002), aff'd, 296 A.D.2d 318, 744
N.Y.S.2d 326 (1st Dep't 2002); West's Key Number Digest, Attorney and Client 21.5(3).
Attorney-client privilege attaches to communications made by corporate as well as individual
clients; corporation, as inanimate entity, can only act with respect to privilege through those
authorized to act on its behalf. Maleski by Chronister v Corporate Life Ins. Co. (1994, Pa
Cmwlth) 641 A2d 1, digest op at (Pa Cmwlth) 17 PLW 227 and reconsideration den (Pa
Cmwlth) 641 A2d 7, digest op at (Pa Cmwlth) 17 PLW 228 and later proceeding (Pa Cmwlth)
646 A2d 1.
A health-care corporation sued for wrongful discharge under the Whistleblower Act could
not assert the attorney-client privilege to prevent its general counsel from answering
questions posed at oral deposition about his communication with the corporation's director,
because the corporation failed to establish that the communication that it sought to protect
was made in order to render legal advice to the corporation, was intended to be confidential,
and that the director was a member of the control group of the corporation, as required by R
Civ Ev Rule 503(b). El Centro Del Barrio v Barlow (1994, Tex App San Antonio) 894 SW2d
775, reh den (Jan 31, 1995).
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[Top of Section]
[END OF SUPPLEMENT]
§ 1.6. Representation of trusts and trustees
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
When a fiduciary hires an attorney for guidance in administering a trust, the fiduciary alone,
in his or her capacity as fiduciary, is the attorney's client; the trust is not the client because
a trust is not a person but rather a fiduciary relationship with respect to property, and the
beneficiary is not the client because fiduciaries and beneficiaries are separate persons with
distinct legal interests. Borissoff v. Taylor & Faust, 33 Cal. 4th 523, 15 Cal. Rptr. 3d 735, 93
P.3d 337 (2004); West's Key Number Digest, Constitutional Law 64.
Attorney did not have attorney-client relationship with trustee of trust which paid fees for
attorney's representation of criminal defendant, as would be required for trustee to bring legal
malpractice action against attorney based on underlying criminal representation; attorney
did not represent trustee or trust, and relationship between criminal defendant and trustee
was adversarial in nature since criminal defendant had located another attorney to represent
him in a separate action against trustee. Vagelos v. Abramson, 126 So. 3d 639 (La. Ct. App.
4th Cir. 2013).
Trustees vs fiduciaries of estate: Trustee for estate was entitled to discovery from fiduciaries of
estate, including access to attorney-client advice and accounting advice previously provided
to fiduciaries; trustee was the current holder of the attorney-client privilege, and the power
to assert the privilege, or waive it, passed from predecessor trustee to the current trustee in
order to effectuate the continuous administration of the estate. In re Estate of Fedor, 356
N.J. Super. 218, 811 A.2d 970 (Ch. Div. 2001); West's Key Number Digest, Witnesses 217.
Law firm that had represented charitable trust prior to reformation pursuant to doctrine of
cy pres did not establish attorney-client relationship with different entity that resulted from
reformation of trust such that no attorney-client privilege existed between reformed trust and
firm, where reformed trust was so different from original trust that it could not be deemed a
continuation for purposes of the attorney-client privilege. Rules of Evid., Rule 504(c). Snow,
Christensen & Martineau v. Lindberg, 2013 UT 15, 299 P.3d 1058 (Utah 2013).
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[Top of Section]
[END OF SUPPLEMENT]
§ 1.7. Insurance defense
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
When an insurer retains counsel to defend its insured, a tripartite attorney-client relationship
arises among the insurer, insured, and counsel. Bank of America, N.A. v. Superior Court of
Orange County, 212 Cal. App. 4th 1076, 2013 WL 151153 (4th Dist. 2013).
A fiduciary relationship existed between insured and insurer due to their shared interests
during insurer's defense of insured under a reservation of rights in underlying action such
that correspondence and communications between insurer and attorney insurer hired to
represent insured regarding the underlying action were not privileged under the attorneyclient privilege and had to be produced by insurer in insured's bad faith and breach of contract
action; though insurer had forwarded a letter to insured during the underlying action advising
him that the policy did not provide coverage for intentional acts, relationship between insured
and insurer had evolved from fiduciary to adversarial, or a combination of the two, with
no clear line of demarcation. West's F.S.A. § 90.502(4)(c, e). Liberty Mut. Fire Ins. Co. v.
Kaufman, 885 So. 2d 905 (Fla. Dist. Ct. App. 3d Dist. 2004); West's Key Number Digest,
Evidence 198(1).
Employer was the client of law firm that had been retained by employer's workers'
compensation insurer to represent employer in workers' compensation case at time employer
was insured by the insurer, and employer did not cease to be firm's client when employer
became self-insured for workers' compensation purposes and its interests became adverse to
insurer's, as employer's decision to self-insure did not create a new legal entity. Chappell v.
Kuhlman Elec. Corp., 304 S.W.3d 8 (Ky. 2009).
There was no attorney-client relationship between liability insurer for driver of truck involved
in accident and attorney and his law firm as to suit against insurer brought by passenger
in vehicle with which truck collided, as required to maintain legal malpractice action; while
attorney and his firm were retained by truck driver's employer to represent insurer in driver's
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suit against insurer, the scope of that retention was limited to that suit, this limitation was
expressed in correspondence between attorney and truck driver's employer regarding services
that attorney and his firm were retained to provide, and attorney took no action and made
no appearance in passenger's suit. St. Paul Fire and Marine Ins. Co. v. GAB Robins North
America, Inc., 999 So. 2d 72 (La. Ct. App. 4th Cir. 2008).
In an insurance defense scenario, defense counsel has an attorney-client relationship with the
insured. Hornberger v. Wendel, 764 N.W.2d 371 (Minn. Ct. App. 2009).
Law firm's sending of courtesy copies of settlement evaluations of underlying negligence
action against nursing home to home's excess liability insurer after primary liability insurer
selected firm to provide defense was insufficient to establish attorney-client relationship
between law firm and excess insurer that would permit excess insurer to bring legal
malpractice claim against law firm based on law firm's alleged mishandling of underlying
action; fact that excess insurer and law firm shared common interest and information in itself
did not create attorney-client relationship. Great American E & S Ins. Co. v. Quintairos,
Prieto, Wood & Boyer, P.A., 100 So. 3d 420 (Miss. 2012).
Where no actual conflict exists or is foreseeable, an attorney working as in-house counsel for
an insurer will ordinarily represent both the interests of the insured and the insurer; however,
where actual conflict exists or is likely to arise, the attorney's allegiance is to the insured
because of an insurer's duty to provide a defense in good faith. Spratley v. State Farm Mut.
Auto. Ins. Co., 2003 UT 39, 78 P.3d 603 (Utah 2003); West's Key Number Digest, Attorney
and Client 21.5(5).
Under "dual-client" paradigm, in-house counsel who worked as claims litigation counsel
for insurance company had attorney-client relationship with both insurance company and
insureds and, thus, owed duties of confidentiality to both insurance company and its insureds
in connection with the representation. Spratley v. State Farm Mut. Auto. Ins. Co., 2003 UT
39, 78 P.3d 603 (Utah 2003); West's Key Number Digest, Attorney and Client 32(13).
Unannounced visit that credit disability insurer's vice president had with insured while while
insured was represented by counsel deserved severe sanction pursuant to the trial court's
inherent powers; a sophisticated corporation deliberately lied to a litigant for the purpose of
contacting the litigant without his counsel's knowledge and improperly sought to influence
the insured to settle the case, and the misconduct was a deliberate effort to subvert and
circumvent both the attorney-client relationship and the ordinary rules and procedures of
litigation. Kocher v. Oxford Life Ins. Co., 602 S.E.2d 499 (W. Va. 2004); West's Key Number
Digest, Evidence 2.
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An insurance company's retention of a law firm to represent the insured and the insured's
acceptance of the representation pursuant to the liability insurance policy create an attorneyclient relationship between retained counsel and the insured. Juneau County Star-Times v.
Juneau County, 2013 WI 4, 345 Wis. 2d 122, 824 N.W.2d 457 (2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 2. Scope of article
This article discusses and illustrates the factual process by which an attorney-client
relationship comes into existence as of a particular moment in time. By way of background
discussion, the article seeks to explain the importance of the existence of an attorneyclient relationship on the rights and obligations of those who seek and those who provide
legal advice and services. 5 It also offers an analysis of the various factors which the
courts have deemed to be indicative of an attorney-client relationship for one purpose or
another, 6 summarizes the means by which an attorney-client relationship, once created, can
be terminated, 7 and explains the effect of such termination on those rights and obligations
which arose when the relationship was formed. 8 In addition to a discussion of which party
bears the burden of proving the existence of an attorney-client relationship, 9 the article offers
an evaluation of the tactics which the defense might adopt in an action based on the assertion
that an attorney-client relationship existed between two parties at a given time. 10
§ 2.5. Existence of implied attorney-client relationship
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Under Indiana law, an attorney-client relationship need not be express; it may be implied by
the conduct of the parties, but there must be evidence of a consensual relationship, existing
only after both the attorney and client have consented to its formation. Rosenbaum v. White,
692 F.3d 593 (7th Cir. 2012).
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An attorney-client relationship may be implied when (1) a person seeks advice or assistance
from an attorney, (2) the advice or assistance sought pertains to matters within the attorney's
professional competence, and (3) the attorney expressly or impliedly agrees to give or actually
gives the desired advice or assistance. Smith v. Jenkins, 626 F. Supp. 2d 155 (D. Mass. 2009).
Under Oregon law, to establish that putative client had attorney-client relationship with
lawyer by implication, putative client must show that its subjective, uncommunicated
intention or expectation was accompanied by evidence of objective facts on which reasonable
person would rely as supporting existence of that intent; by evidence placing lawyer on notice
that putative client had that intent; by evidence that lawyer shared putative client's subjective
intention to form relationship; or by evidence that lawyer acted in way that would induce
reasonable person in putative client's position to rely on lawyer's professional advice. DG
Cogen Partners, LLC v. Lane Powell PC, 917 F. Supp. 2d 1123 (D. Or. 2013).
Implied attorney-client relationship will be found if (1) the purported client sought advice
or assistance from the attorney, (2) the advice sought was within the attorney's professional
competence, (3) the attorney expressly or impliedly agreed to render such assistance, and (4)
it is reasonable for the putative client to believe the attorney was representing him. Yarnall
v. Philadelphia School Dist., 57 F. Supp. 3d 410 (E.D. Pa. 2014).
To create an attorney-client relationship under Alabama law, there must be an employment
contract, either express or implied, between an attorney and the party for whom he purports
to act or someone authorized to represent such party. Mississippi Valley Title Ins. Co. v.
Thompson, 802 F.3d 1248 (11th Cir. 2015) (applying Alabama law).
An attorney-client relationship can only be created by contract, express or implied. Chih Teh
Shen v. Miller, 212 Cal. App. 4th 48, 2012 WL 6619025 (2d Dist. 2012).
In an action by limited partners of a dissolved partnership against attorneys who represented
the general partner and the partnership, for professional negligence and breach of fiduciary
duty, the trial court erred in granting summary judgment for defendants, where there were
triable issues of fact as to the existence of an implied attorney-client relationship between
plaintiffs and defendants. Defendants represented the partnership to maximize its success, a
goal common to the partnership, the general partner, and plaintiffs. Defendants' potential
adverse interest to plaintiffs was not expressly made known, and plaintiffs did not consult
independent counsel before investing. Defendants advised the general partner to facilitate
discharging a fiduciary duty of disclosure to plaintiffs, and thereby may have undertaken
some duty to protect plaintiffs' interests. Plaintiffs also alleged defendants prepared draft
documents to induce plaintiffs to rely on them, and, if defendants knew the purpose of their
work product, a duty may have been established toward plaintiffs. Also, if plaintiffs paid
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defendants for services to the partnership, they may have been considered to have paid for
services to themselves. Ronson v Superior Court (1994, 4th Dist) 24 Cal App 4th 94, 29 Cal
Rptr 2d 268, 94 CDOS 2632, 94 Daily Journal DAR 5012, companion case (4th Dist) 24 Cal
App 4th 221, 29 Cal Rptr 2d 281, 94 CDOS 2712, 94 Daily Journal DAR 5137, reh den (Cal
App 4th Dist) 94 CDOS 3430, 94 Daily Journal DAR 6450 and reh den (Cal App 4th Dist)
94 CDOS 3431, 94 Daily Journal DAR 6449.
In determining whether an attorney-client relationship exists, the traditional approach in
California has not emphasized the fiction of an implied attorney-client relationship, instead
considering whether in a specific case, as a matter of public policy, a defendant professional
will be held liable to a third person not in contractual privity with the professional. This
determination involves the balancing of various factors: the extent to which the transaction
was intended to affect the plaintiff, the foreseeability of harm to him or her, the degree
of certainty that the plaintiff suffered injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached to the defendant's
conduct, and the policy of preventing future harm. This balancing approach for the
imposition of tort liability does not require consideration of third party beneficiary theories
or issues of contractual privity; those items are superfluous to a tort theory of recovery.
Ronson v Superior Court (1994, 4th Dist) 24 Cal App 4th 94, 29 Cal Rptr 2d 268, 94 CDOS
2632, 94 Daily Journal DAR 5012, companion case (4th Dist) 24 Cal App 4th 221, 29 Cal
Rptr 2d 281, 94 CDOS 2712, 94 Daily Journal DAR 5137, reh den (Cal App 4th Dist) 94
CDOS 3430, 94 Daily Journal DAR 6450 and reh den (Cal App 4th Dist) 94 CDOS 3431,
94 Daily Journal DAR 6449.
Under Georgia law, implying an attorney-client relationship between the parties, for legal
malpractice purposes, requires that the plaintiff have had a reasonable belief that he was
being represented by the attorney; a reasonable belief is one which is reasonably induced by
representations or conduct on the part of the attorney. Fitzpatrick v. Harrison, 854 F. Supp.
2d 1334 (S.D. Ga. 2010) (applying Georgia law).
The relationship of attorney-client is a contractual one, either expressed or implied by the
conduct of the parties. Abbott v. Chesley, 413 S.W.3d 589 (Ky. 2013).
The existence of an attorney-client relationship turns largely on the client's subjective belief
that it exists; however, this subjective belief must be a reasonable one. LSA–C.E. art. 506.
Keith v. Keith, 140 So. 3d 1202 (La. Ct. App. 2d Cir. 2014).
Under Massachusetts law, an implied attorney-client relationship arises where: (1) a person
seeks advice or assistance from an attorney; (2) the advice or assistance sought pertains
to matters within the attorney's professional competence; and (3) the attorney expressly
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or impliedly agrees to give or actually gives the desired advice or assistance. Boston
Property Exchange Transfer Co. v. Iantosca, 686 F. Supp. 2d 138 (D. Mass. 2010) (applying
Massachusetts law).
Detrimental reliance on advice given: Existence of an attorney-client relationship is an element
of a malpractice plaintiff's proof, and may be implied when (1) a person seeks advice or
assistance from an attorney, (2) the advice or assistance sought pertains to matters within
the attorney's professional competence, and (3) the attorney expressly or impliedly agrees to
give or actually gives the desired advice or assistance; in appropriate cases, the third element
may be established by proof of detrimental reliance, when the person seeking legal services
reasonably relies on the attorney to provide them and the attorney, aware of such reliance,
does nothing to negate it. Miller v. Mooney, 431 Mass. 57, 725 N.E.2d 545 (2000); West's
Key Number Digest, Attorney and Client 64.
The relation of attorney and client may be implied from the conduct of the parties, and is not
dependent on the payment of a fee, nor upon the execution of a formal contract. Johnson v.
Schultz, 671 S.E.2d 559 (N.C. Ct. App. 2009).
For purposes of determining an attorney's duty to refrain from soliciting or engaging in
sexual activity with a client, an attorney-client relationship may be created by implication
based upon the conduct of the parties and the reasonable expectations of the person seeking
representation. Disciplinary Counsel v. Bunstine, 2013-Ohio-3681, 995 N.E.2d 184 (Ohio
2013).
An implied contract, sufficient to form an attorney-client relationship, occurs when: (1)
a person seeks advice or assistance from an attorney, (2) the advice or assistance sought
pertains to matters within the attorney's professional competence, and (3) the attorney
expressly or impliedly agrees to give or actually gives the desired advice or assistance. Oliver
v. Natl. Collegiate Athletic Assn., 155 Ohio Misc. 2d 17, 2009-Ohio-6587, 920 N.E.2d 203
(C.P. 2009).
For purposes of maintaining legal malpractice claim under Pennsylvania law, it is the
reasonableness of the client's belief that the attorney is providing legal services pursuant
to an attorney-client relationship that controls determination of whether attorney-client
relationship existed, not the attorney's own belief. Lefta Associates v. Hurley, 902 F. Supp.
2d 559 (M.D. Pa. 2012) (applying Pennsylvania law).
An attorney-client relationship is a contractual agreement that can be created by an express
contract or implied from the actions of the parties. Span Enterprises v. Wood, 274 S.W.3d
854 (Tex. App. Houston 1st Dist. 2008).
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Whether an attorney-client relationship has been established is a matter of contract, and
such contract may be evidenced either by written agreement or by implication. Lawyer
Disciplinary Bd. v. Nace, 753 S.E.2d 618 (W. Va. 2013), cert. denied, 134 S. Ct. 474, 187 L.
Ed. 2d 318 (2013).

[Top of Section]
[END OF SUPPLEMENT]
B. Need to Prove Existence of Attorney-Client Relationship
§ 3. Cases involving attorney's right to compensation
[Cumulative Supplement]
It is elementary that an attorney is entitled to compensation for the services he renders to his
clients. 11 In many jurisdictions, an attorney is also entitled to reimbursement for reasonable
expenses incurred by him in connection with his clients' cases, at least where he has not
assumed a special liability therefor. 12 While an express contract for compensation is often
held to be necessary in the case of a contingent-fee arrangement, 13 no express agreement is
needed otherwise, for the courts will simply infer an implied agreement on the part of the
client to pay the attorney an amount equal to the reasonable value of his services. 14
Comment:
It is sometimes said that, in the absence of statute, an attorney appointed by the court to
defend an indigent is not entitled to compensation for his services, gratuitous service for the
poor being one of the burdens which an attorney consents to bear when he accepts his license
to practice law. 15 Nevertheless, statutes providing appointed attorneys with some measure
of compensation and reimbursement for necessary out-of-pocket expenses for services
performed on behalf of indigent defendants have been enacted in many jurisdictions. 16
There are a few situations in which an attorney is permitted to recover compensation
from one with whom he did not form an attorney-client relationship. When a courtappointed attorney recovers his statute-sanctioned compensation, for example, the source of
his recovery is obviously the public treasury. Under the "private attorney-general" doctrine,
moreover, a plaintiff's attorney is permitted to recover a reasonable attorney fee from the
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defendant where, as a result of his efforts, constitutional rights of societal importance have
been protected to the benefit of a large number of people. 17 Similarly, an attorney who
acts on his own and at his own expense successfully to maintain an action for the creation,
preservation, or increase of a fund in which persons other than his own client may share, or
from which they may benefit, may recover fees and costs from the beneficiaries. 18 There is
also authority allowing recovery of attorney fees from parties other than the attorney's client
where the attorney for an insured recovers or settles for the entire loss suffered by the insured,
including a portion of such recovery or settlement to which the insurer is entitled by way of
subrogation; 19 where stockholders bring a derivative action on behalf of their corporation,
making the corporation a nominal defendant; 20 and where a plaintiff sues as representative
of a class in an action which the law allows him to maintain as a class action. 21
However, the above situations are exceptions to the general rule that the right of an attorney
to compensation for his services depends on the creation of an attorney-client relationship
with the party from whom compensation is sought. 22 Even though the services rendered
by an attorney may be incidentally beneficial to a nonclient, the attorney cannot recover
compensation from one who did not employ him, 23 and any services performed on behalf
of a nonclient will be deemed to have been rendered by the attorney as a volunteer. 24
Accordingly, an attorney who seeks to recover compensation from another individual may
(in the absence of an appropriate stipulation) find it necessary to prove that an attorneyclient relationship was created with the other party, and the same requirement would appear
to arise where an attorney seeks to enforce a lien to secure his compensation. 25
Note:
Even where he can establish the existence of an attorney-client relationship, an attorney may
find his right to compensation for his services in jeopardy if the client can show that the
relationship was formed prior to the making of a separate contract for compensation. In other
words, an attorney's right to a fee may be affected by the timing of the creation of an attorneyclient relationship even if the fact thereof is beyond dispute, and a lawsuit brought to recover
compensation may find the client rather than the attorney presenting the crucial proof as
to how and when an attorney-client relationship arose. Contracts for compensation entered
into during the existence of an attorney-client relationship are regarded with suspicion by the
courts, are closely scrutinized to determine their fairness, and are construed most strongly
against the attorney. 26 In some jurisdictions, such contracts are regarded as void or voidable
at the client's election. 27 In other jurisdictions, they are regarded as presumptively invalid. 28
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The tendency to invalidate such contracts is particularly strong where their effect is to
increase an amount of compensation agreed upon when the attorney was employed. 29

CUMULATIVE SUPPLEMENT
Cases:
Under Indiana law, contracts entered into between an attorney and client while the attorneyclient relationship exists are presumptively invalid as the product of undue influence; the
attorney must establish the fairness of the transaction and show that the compensation
arrangement under the contract does not exceed fair and reasonable remuneration for the
services. Vaughn v. King, 167 F.3d 347 (7th Cir. 1999); West's Key Number Digest, Attorney
and Client 123(1).
Appropriate sanction for bankruptcy counsel's violation of Local Bankruptcy Rule which
governed her ability to withdraw from her representation of debtor-client, by including
language in retainer agreement whereby debtor agreed that attorney could withdraw from
representation at any time if her fees and expenses were not timely paid, was order
requiring attorney to disgorge all compensation received in two bankruptcy cases in which
retainer agreement was used, where this language had resulted, in one of these cases,
in client's appearing at Rule 2004 examination alone because she did not have ability
to pay the fee requested by attorney for representing client at examination, and where
attorney, in continuing to use the violating retainer agreement postpetition, demonstrated
a cavalier attitude regarding her responsibilities under Local Bankruptcy Rule. Fed.Rules
Bankr.Proc.Rule 2004, 11 U.S.C.A.; U.S.Bankr.Ct.Rules D.Minn., Rule 9010-3(e). In re
Bulen, 375 B.R. 858 (Bankr. D. Minn. 2007); West's Key Number Digest, Bankruptcy
2187.
Under Kentucky law, attorney owed no fiduciary duty to physician stemming from
purported arrangement in which physician would be paid percentage of attorney fees
recovered by attorney and his law firm, in exchange for physician's introduction of attorney
to her patients as potential clients and for her medical legal consultation work on those
patient's future cases; although attorney-client relationship existed between parties by virtue
of attorney's work for physician on other matters, such representation was unrelated to
physician's work for attorney as medical consultant and any fiduciary relationship they had
as result of legal representation was not implicated with respect to business relationship they
had as result of consulting work. Martello v. Santana, 874 F. Supp. 2d 658 (E.D. Ky. 2012)
(applying Kentucky law).

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

32

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

Fee arrangement in "Mary Carter" agreement, in which plaintiffs and contracting defendant
agreed to retain each others' attorneys and agreed to split contingency fee evenly between
parties' attorneys, was a permissible contingent fee arrangement and attorneys did not
purchase a litigious right in plaintiffs' lawsuit. Thibodeaux v. Ferrellgas Inc., 717 So. 2d 668
(La. Ct. App. 3d Cir. 1998), related reference, 717 So. 2d 676 (La. Ct. App. 3d Cir. 1998),
related reference, 717 So. 2d 677 (La. Ct. App. 3d Cir. 1998).
Law firm's relationship with its client was insufficient to support a claim of attorney-client
privilege as basis for quashing garnishment seeking disclosure of client's tort settlement
funds and information about third party claims to funds; although relationship may have
been designed to protect firm's ability to collect its attorney fees and costs from client's tort
settlement proceeds, firm's receipt of the proceeds of the settlement made it no more than a
conduit for payment of money to client. State ex rel. Koster v. Cain, 383 S.W.3d 105 (Mo.
Ct. App. W.D. 2012).
Law firm seeking to recover fees for legal services was not entitled to summary judgment
in action sounding in breach of contract, account stated, and unjust enrichment where
defendants denied by affidavit that they ever sought or agreed to pay for firm's services, firm
submitted neither written agreement nor affidavits from attorneys who performed alleged
services or who had knowledge of alleged oral agreement, and there was no evidence that
defendants benefitted from firm's activities. Lambos & Giardino v Odel Corp. (1992, 2d
Dept) 182 AD2d 806, 582 NYS2d 283.
Attorney and prospective client never formed an attorney-client relationship, either explicitly
or by implication, during consultation on prospective client's divorce, and thus attorney was
not entitled to recover, under a theory of quantum meruit, fees for time spent on consultation;
prospective client never made use of any of attorney's legal advice, and reasonably thought
he was simply receiving information about how his divorce might unfold before deciding
which counsel to actually hire. John V. Heutsche Co. L.P.A. v. McNea, 151 Ohio Misc. 2d
23, 2008-Ohio-7139, 905 N.E.2d 1303 (Mun. Ct. 2008).
Sufficient evidence supported finding that an attorney-client relationship existed between
attorney and art collector in breach of contract action brought against art collector by
attorney; although the parties were involved in a plan in which attorney would assist art
collector with marketing his art collection, attorney had represented art collector in legal
effort to ship art collection to United States, the parties had discussed a second legal action
against the party overseas who had obstructed shipping of the collection, art collector
testified that he gave attorney a check with the notation "attorneys fees" on it to pursue such
action, and attorney cashed the check. Kormanik v. Seghers, 2011 WL 2322369 (Tex. App.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

33

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

Houston 14th Dist. 2011), opinion supplemented on overruling of reh'g, 2012 WL 90275
(Tex. App. Houston 14th Dist. 2012).
Evidence was sufficient to establish that release of attorneys executed while litigation
was pending by client who was not independently represented and which prospectively
limited attorneys' liability and thus violated disciplinary rule was supported by adequate
consideration and was fair and reasonable, for purposes of determining, in legal malpractice
action brought by client's excess liability insurer as equitable subrogee of client, whether
attorneys overcame presumption that release was invalid; in exchange for release attorneys
forgave over $800,000 in fees, though client was experiencing severe financial difficulties
evidence did not conclusively show that client would never be able to pay a portion of
its bills, attorneys advised client to obtain independent representation before release was
executed but client refused, and client's representative in charge of litigation testified client
was satisfied with attorneys' services and did not believe it had any malpractice claims.
V.T.C.A., Government Code Title 2, Subtitle G App. A-1, Disciplinary Procedure Rule
1.08(g). National Union Fire Ins. Co. of Pittsburgh, PA v. Keck, Mahin & Cate, 154 S.W.3d
714 (Tex. App. Houston 14th Dist. 2004), review denied, (June 10, 2005); West's Key Number
Digest, Release 12(3).

[Top of Section]
[END OF SUPPLEMENT]
§ 4. Cases involving attorney's liability for malpractice
[Cumulative Supplement]
Liability for professional malpractice may be imposed on an attorney whenever he has
failed to possess or exercise the knowledge, skill, and ability ordinarily possessed and
exercised by members of the legal profession similarly situated. 30 Although such liability
was once regarded as extending only to an attorney's clients, such a "privity" requirement has
undergone considerable erosion during the last several years. 31 One of the first cases rejecting
the need for an attorney-client relationship in the malpractice context was Lucas v Hamm, 32
in which nonclient beneficiaries under a will which violated the rule against perpetuities
sought to recover damages from the attorney who had drafted the document. The court held
that the beneficiaries were entitled to bring a tort action for malpractice simply as a matter of
public policy, and that under the third-party beneficiary doctrine a malpractice action based
on contract theory could be maintained as well. 33 In cases decided since Lucas, courts in
several jurisdictions have allowed recovery by nonclients for attorney malpractice in various
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

34

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

situations where the attorney's services benefited third parties, 34 where representations were
made by the attorney in the knowledge that third parties would rely on them, 35 or where the
attorney was actuated by malicious motives or shared the illegal motives of his client. 36 Such
recovery seems to have occurred most frequently in cases involving the drafting or execution
of wills, 37 examination of title to property, 38 escrows, trusts, collections, perfection of
security interests, opinion letters, corporate transactions, adoption, divorce, guardianship,
and child custody. 39 There is something of a trend in favor of permitting nonclient recovery
for legal malpractice, 40 and support for such recovery can be found in the Restatement
(Second) of Torts. 41
Despite the trend away from the "privity" requirement in malpractice actions, it appears that
the courts of most jurisdictions continue to hold that the formation of an attorney-client
relationship is necessary in order for a party to recover for legal malpractice. 42 In addition,
it should be noted that the guidelines mentioned in the preceding paragraph for disregarding
the "privity" requirement may be absent under the facts of particular malpractice claims
even in jurisdictions where the requirement is no longer treated as sacrosanct, thus limiting
such claims to the attorney's clients. 43 Adherence to the rule that an attorney is liable for
malpractice only to his clients is often justified on the theory that an attorney can owe no
duty to exercise due care unless there exists an attorney-client relationship with the allegedly
injured party—that, in other words, the duty is itself created by the relationship. 44 A closely
related rationale lies in the fear that "absurd and outrageous consequences" would flow from
expanding the pool of potential malpractice plaintiffs— that attorneys, like other contracting
parties, would suffer an unfair burden if they were deemed to owe a duty to parties outside
their contracts. 45 In any event, proof of the creation of an attorney-client relationship
has been held by many courts to be one of the elements of a cause of action for attorney
malpractice, 46 and at times it has been characterized as the "primary" 47 or "threshold" 48
requirement for a malpractice action.
Practice Comment:
Where a party seeking recovery for legal malpractice alleges liability based on the attorney's
breach of one or more facets of the fiduciary duty which a legal practitioner owes to his client,
it appears that, at least in some jurisdictions, the existence of an attorney-client relationship
between the parties can be established through proof of fewer factual elements than are
required where the underlying issue does not involve such breach of duty. 49
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CUMULATIVE SUPPLEMENT
Cases:
Under District of Columbia law, agreement which required petitioner's steering committee
established by the Vaccine Court in connection with litigation for compensation for vaccine
injury to assist physician in petitioning the Vaccine Court for fee payment did not create
an attorney-client relationship between physician and law firms that were members of the
committee, as would support physician's legal malpractice claim against law firms. Geier v.
Conway, Homer & Chin-Caplan, P.C., 983 F. Supp. 2d 22 (D.D.C. 2013).
Under Virginia law, no attorney-client relationship existed as would support claims for legal
malpractice, negligence, and breach of fiduciary duty against lender's attorney brought by
sole member of limited liability company (LLC) in connection with formation of LLC and
closing of loan to LLC which was secured by condominium that member transferred to LLC;
attorney neither agreed to be nor was acting as member's attorney with respect to closing and
had made clear that he was acting as counsel for lender. Sloan v. Urban Title Services, Inc.,
689 F. Supp. 2d 94 (D.D.C. 2010).
Attorney who was retained to represent corporation in its Chapter 11 case did not have
attorney-client relationship with corporation's principal, as required under Georgia law for
him to be liable on legal malpractice theory for suggesting that principal sign guarantee
of corporation's debt to moving creditor in order to induce creditor to withdraw its
motion for appointment of Chapter 11 trustee; retainer agreement provided that attorney
would represent corporation, and not its principal, and mere fact that attorney, during
his representation of corporation in its Chapter 11 case, may have opined that principal's
commingling of personal and corporate funds provided basis for piercing the corporate veil
and holding him personally liable on corporate debts, and may have presented guarantee to
principal as part of settlement which he had negotiated for withdrawal of creditor's motion
for the appointment of trustee, did not sow seeds of individual attorney-client relationship.
Abdulla v. Klosinski, 898 F. Supp. 2d 1348 (S.D. Ga. 2012), appeal dismissed, (11th Circ.
12-15448)(Dec. 27, 2012) (applying Georgia law).
Attorney and law firm did not provide legal representation to trustee in connection
with the formation of a trust or in connection with advice about trust distributions and
trustee commission, as would demonstrate direct attorney-client relationship, for purpose
of trustee's legal malpractice action, under New York law, although attorney represented
trustee on various unrelated matters, and trustee contacted attorney periodically with respect
to trust distributions and trustee commissions, where attorney and law firm represented the
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settlor of the trust, who was trustee's grandfather, trustee consistently referred to attorney
as his grandfather's counsel, and there was no evidence, such as fee agreement or payment,
that showed attorney-client relationship between trustee and attorney. Droz v. Karl, 736 F.
Supp. 2d 520 (N.D. N.Y. 2010).
Allegations that various attorneys in law firm represented investor in connection with
immigration visa application, that investor spoke with one attorney in connection with the
investment she made with attorneys' client, and that attorney advised that he would check
with his client about the investment were insufficient under New York law to establish
any reasonable basis for belief that attorneys represented investor in connection with
the investment, as required for investor's legal malpractice action, based upon claim that
attorneys failed to protect her interests in allegedly sham investment. Uehigashi v. Kanamori,
161 F. Supp. 2d 221 (S.D. N.Y. 2001); West's Key Number Digest, Attorney and Client
129(2).
Attorney who represented wife in amending husband and wife's family trust by replacing
daughter as remainder beneficiary and successor trustee with granddaughter was not
in breach of any attorney-client duties to daughter, where daughter was not intended
beneficiary of attorney's professional services, daughter's interests were directly adverse to
wife's, and no attorney-client relationship existed between daughter and attorney. Arizona
Revised Statutes § 14-3703(C). Wetherill v. Basham, 197 Ariz. 198, 3 P.3d 1118 (Ct. App.
Div. 2 2000), review denied, (Sept. 26, 2000); West's Key Number Digest, Attorney and Client
26.
Individual that had a one-hour, payment-free consultation with attorney, failed to allege
an actual employment relationship with the attorney, as required to state a claim against
attorney for legal malpractice under Georgia law. Fitzpatrick v. Harrison, 854 F. Supp. 2d
1334 (S.D. Ga. 2010) (applying Georgia law).
Evidence was sufficient to establish, in new home purchasers' legal malpractice action against
title company and title company's attorney, that an attorney-client relationship existed
between purchasers and attorney; purchasers testified they believed that attorney was their
attorney, and they paid title company's fees for attorney's services. (Per Kuhn, J., with one
judge concurring.) Sherwin-Williams Co. v. First Louisiana Const., Inc., 915 So. 2d 841 (La.
Ct. App. 1st Cir. 2005); West's Key Number Digest, Attorney and Client 72.
Although an attorney owes a client for whom the drafting of a will is contemplated a duty
to be reasonably alert to whether the client is incompetent or subject to undue influence, the
attorney owes no such duty to a person who would take by intestate succession if no will were
drafted. A contrary result would impose conflicting duties on the attorney arising from the
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representation of multiple parties with opposing interests. Logotheti v Gordon (1993) 414
Mass 308, 607 NE2d 1015.
Husband of injured party in products liability action established a lawyer-client relationship
with attorney despite never signing a representation agreement, for purpose of bringing legal
malpractice action against law firm; in his answer to legal malpractice complaint, attorney
acknowledged that husband accepted and used his services for which compensation was
expected, and that an implied contract existed. Edmonds v. Williamson, 13 So. 3d 1283 (Miss.
2009).
Home buyer who purchased real property that, unbeknownst to her, was subject to a lien
failed to establish existence of attorney-client relationship with respect to attorney who
prepared deed on behalf of seller, and thus could not maintain legal malpractice action;
although buyer had written a check to attorney in the amount of $57.50, buyer also admitted
that she did not select attorney, that she did not direct attorney to prepare documents or
instruct him on which documents to prepare, that documents had been prepared in advance,
that she did not request or receive any legal advice from attorney, and that she repeatedly
referred to attorney as the seller's attorney. Grandquest v. Estate of McFarland, 18 So. 3d
324 (Miss. Ct. App. 2009).
No attorney-client relationship existed between former employee and counsel for his
former employer, precluding his legal malpractice claim; counsel represented employer,
not its shareholders or employees, and nothing in parties' actions created attorney-client
relationship, even though counsel requested that employee complete second shareholder
questionnaire prior to issuing corrected opinion letter, in light of counsel's representation
of employer in ongoing adversarial litigation against employee after his employment was
terminated. Cusack v. Greenberg Traurig, LLP, 109 A.D.3d 747, 972 N.Y.S.2d 11 (1st Dep't
2013).
Attorney-client relationship was not established, as required for claim of legal malpractice,
by person's contact with law firm concerning his dispute with insurance company, absent
further evidence of explicit undertaking by law firm to perform specific task. Berry v. Utica
Nat. Ins. Group, 886 N.Y.S.2d 784 (App. Div. 4th Dep't 2009).
Attorney-client relationship did not exist between widow and law firm hired by husband
to create contract establishing widow be paid $4,000 per month from annuity following
husband's death, as required to support widow's claim for legal malpractice. Weksler v. Kane
Kessler, P.C., 63 A.D.3d 529, 881 N.Y.S.2d 79 (1st Dep't 2009).
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Attorneys were entitled to summary judgment dismissing legal malpractice action predicated
on their failure to file plaintiff's medical malpractice suit within statute of limitations, where
uncontroverted evidence submitted in support of motion showed that although defendants
were contacted by plaintiff regarding medical malpractice claim, there was never any
agreement to undertake plaintiff's representation. McGlynn v Gurda (1992, 3d Dept) 184
App Div 2d 980, 585 NYS2d 608, app den 80 NY2d 988, 592 NYS2d 664, 607 NE2d 811.
Attorney and law firm that confessed judgment against debtor, pursuant to a cognovit
provision in promissory note, did not have an attorney-client relationship with debtor, and
thus debtor had no cause of action for legal malpractice against them; attorney and law firm
represented only the creditor. R.C. § 2323.13. DiBenedetto v. Miller, 2008-Ohio-6506, 904
N.E.2d 554 (Ohio Ct. App. 1st Dist. Hamilton County 2008), appeal not allowed, 2009Ohio-1820 (Ohio 2009).
No attorney-client relationship existed between former employee and lawyers for employer
and former employee's former business partner by virtue of settlement agreement between
former employee, employer, former employee's former business partner, pursuant to which
former employee acquired a contingent financial interest in former employer's ongoing suit
against unrelated third party, as necessary for former employee to establish claims against
lawyers for professional negligence and breach of fiduciary duty; agreement repeatedly
identified employer and former business partner, not former employee, as the "client" or
"clients" of lawyers, agreement did not obligate former employee to compensate lawyers,
and record contained no request by former employee, or agreement by lawyers, to represent
former employee. Valls v. Johanson & Fairless, L.L.P., 314 S.W.3d 624 (Tex. App. Houston
14th Dist. 2010).
In action by minor against guardian ad litem in settlement hearing, (1) guardian could be held
liable for breach of fiduciary duties, although no attorney-client relationship existed between
him and minor; (2) guardian had no duties after District Court signed final judgment; (3)
guardian could not be held liable for attorney malpractice, even though he was attorney; and
(4) minor was not estopped from asserting settlement was unreasonable. Byrd v Woodruff
(1994, Tex App Dallas) 891 SW2d 689, writ den (May 4, 1995) and rehg of writ of error filed
(May 24, 1995).

[Top of Section]
[END OF SUPPLEMENT]
§ 5. Cases involving applicability of attorney-client privilege
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[Cumulative Supplement]
It is a well-established rule of evidence that an attorney is not permitted, and cannot be
compelled, to testify as to communications made to him in his professional character by
his client, unless the client consents thereto. 50 This rule exists at common law, is embodied
in statute in many jurisdictions, 51 and is implicitly recognized under the Federal Rules of
Evidence. 52
In some jurisdictions, it is held that statements made to a prosecuting attorney (or his
assistant) in his official capacity, for the purpose of originating or forwarding a judicial
proceeding for bringing a criminal offender to justice, are privileged and inadmissible in
evidence despite the fact that the attorney is not acting as counsel, and could not so act, for
those who consult him in his official capacity, and despite the fact that there seem to be no
public-policy considerations in favor of a privilege in these circumstances. 53 Similarly, it is
held by a number of courts that communications made to a member of the judiciary, for the
purpose of obtaining legal advice, are privileged even though no attorney-client relationship
exists, or could exist, between the parties. 54 Regardless of the fact that a judge may be
disqualified by virtue of his office from practicing as an attorney, some courts reason that the
confidence placed by a person seeking legal advice is not diminished, but in fact is increased,
when the party whose advice is sought is a judge authorized not only to express an opinion
but to declare the law. 55
In general, however, the applicability of the attorney-client privilege depends on the existence
of an attorney-client relationship as of the time the communications at issue were made. 56
As one court has observed, the policy underlying the privilege hardly justifies an attorney's
refusal to testify as to communications he may have had with any person he may choose
to designate as a "client"; the question whether the privilege applies therefore requires
a "meaningful inquiry" into the existence of an attorney-client relationship and cannot
be disposed of through mere conclusory or ipse dixit assertions. 57 That a showing of
an attorney-client relationship is generally viewed as a prerequisite to application of the
attorney-client privilege can be seen in the fact that no privilege is recognized when someone
who is not a client is contacted by an attorney and provides information that the attorney
seeks in an effort to render legal services to a party who is a client, 58 particularly when
the attorney is acting as an agent for an adversary of the party communicating the
information. 59
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Practice Note:
At least in some jurisdictions, it appears that an attorney-client relationship for the purpose
of applying the attorney-client privilege is somewhat easier to establish than is an attorneyclient relationship for purposes of resolving various other issues. 60

CUMULATIVE SUPPLEMENT

Trial Strategy
Proof of Basis for, and Grounds for Lifting, Work Product Protection Against Discovery, 39•
Am. Jur. Proof of Facts 3d 1
Proof of Waiver of Attorney-Client Privilege, 32 Am. Jur. Proof of Facts 3d 189
•

Cases:
Insurer's claims log, in which terms "coverage" and "coverage counsel" were scribbled on
pre-litigation e-mail exchange between insurer and counsel who served as general point
of contact for claims adjustment purposes, did not establish attorney-client relationship
rather than claims adjustment at time of their communications, as required for the
communications to fall within scope of attorney-client privilege under California law, where
the log said little or nothing about existence or scope of an attorney-client relationship. West's
Ann.Cal.Evid.Code § 954. McAdam v. State Nat. Ins. Co., Inc., 15 F. Supp. 3d 1009 (S.D.
Cal. 2014) (applying California law).
Attorney-client privilege survives client's death, given that knowledge that communications
will remain confidential even after death encourages client to communicate fully and frankly
with counsel; while fear of disclosure, and consequent withholding of information from
counsel, may be reduced if disclosure is limited to posthumous disclosure in criminal context,
it is unreasonable to assume that it vanishes altogether. Fed.Rules Evid.Rule 501, 28
U.S.C.A. Swidler & Berlin v. U.S., 118 S. Ct. 2081 (U.S. 1998).
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Crime/fraud exception: Party asserting crime/fraud exception to attorney-client privilege or
work product doctrine must make a prima facie showing that privileged communications
fall within the exception, proving that (1) client was engaged in or planning a criminal or
fraudulent scheme when he sought advice of counsel to further the scheme, and (2) the
documents containing privileged materials bear close relationship to client's existing or future
scheme to commit a crime or fraud. Chaudhry v. Gallerizzo, 174 F.3d 394, 43 Fed. R. Serv. 3d
(LCP) 1063 (4th Cir. 1999), cert. denied, 1999 WL 496996 (U.S. 1999); West's Key Number
Digest, Witnesses 201(2).
Attorney who, pursuant to grand jury subpoena, was required to produce records pertaining
to fee information and arrangements for legal representation of particular client, could not
rely upon attorney-client privilege as just cause for refusing to comply with subpoena, since
information regarding fee arrangement is ordinarily not part of subject matter of professional
consulting. Goodman v United States (In re Grand Jury Proceedings) (1994, CA9 Nev) 33
F3d 1060, 94 CDOS 6275, 94 Daily Journal DAR 11464.
Attorney-client communication was not predominate purpose of telephone conversations
between defendant in pretrial detention and attorney friend who did not represent him
in the criminal case, and thus conversations were not covered by attorney-client privilege;
conversations were primarily of personal and social nature, reflecting telephone visits
between two persons with long-term, ongoing personal relationship rather than attorneyclient relationship, and although defendant told attorney what was occurring in his criminal
case, and spoke generally about defense strategy as to bail and suppression motion, he did
not seek legal advice from or representation by attorney, and conversations demonstrated
attorney's lack of knowledge of criminal procedure and defendant's case. U.S. v. Salyer, 853
F. Supp. 2d 1014 (E.D. Cal. 2012) (applying federal law).
Chinese bank's in-house documents governed by United States privilege law, except
documents which were actually communications from and to licensed attorneys, were not
protected by attorney-client privilege, in suicide bombing victims' action against bank under
Antiterrorism Act (ATA); Chinese law did not require in-house counsel to be licensed. Wultz
v. Bank of China Ltd., 979 F. Supp. 2d 479 (S.D. N.Y. 2013), on reconsideration in part,
2013 WL 6098484 (S.D. N.Y. 2013) (applying Chinese law).
Attorney-client privilege did not attach to attorneys' communications with each other
or with defendant conducted as part of process of seeking Presidential pardon, since
those communications were not for purpose of obtaining and giving legal advice; rather,
communications concerned such issues as public relations, solicitation of prominent
individuals or persons with access to White House, and strategies for persuading President
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to grant petition. U.S.C.A. Const. Art. 2, § 2, cl. 1. In re Grand Jury Subpoenas dated March
9, 2001, 179 F. Supp. 2d 270 (S.D. N.Y. 2001); West's Key Number Digest, Witnesses 200.
Evidence was insufficient to establish that either husband or wife, as artists and shareholders
in closely-held limited liability company (LLC) which produced and sold their ceramics and
housewares, ever consulted with company's attorney about any personal legal matters, or
indeed about any matters at all, as required to establish a personal attorney-client privilege
in communications with attorney and thereby afford husband the ability to waive that
privilege in successor company's trademark infringement and unfair competition action
against couple; there was no evidence that couple ever actually communicated directly with
attorney, as opposed to communicating through other corporate representatives, there was
no evidence of any particular communications in which couple sought advice about personal,
rather than corporate, legal matters, there was no evidence that couple ever personally paid
for attorney's legal advice or that any correspondence was ever exchanged, and attorney
testified that he consulted with various corporate employees of LLC about company matters,
but never communicated directly with either husband or wife. MacKenzie-Childs LLC v.
MacKenzie-Childs, 262 F.R.D. 241 (W.D. N.Y. 2009).
Law firm's billing records were discoverable but subject to privileged matter contained
therein being redacted, e.g., description of legal services performed. Leach v Quality Health
Servs. (1995, ED Pa) 162 FRD 499.
Crime-fraud exception: In order to conduct an in camera review to determine applicability of
the crime-fraud exception to attorney-client privilege, there must be a showing of a factual
basis adequate to support a good faith belief by a reasonable person that in camera review
may reveal evidence to establish the exception; court must make a discretionary decision
focusing initially only on evidence presented by the party requesting in camera review, and
then court may consider other available evidence then before the court. Royal Surplus Lines
Ins. v. Sofamor Danek Group, 190 F.R.D. 463 (W.D. Tenn. 1999); West's Key Number
Digest, Witnesses 223.
Documents in which officials in Department of Interior requested legal advice from
Department of Interior's Solicitor's Office regarding acceptable investments for Indian
trusts and proper procedures for making those investments fell within fiduciary exception
to attorney-client privilege, and thus were subject to disclosure in tribe's action seeking
accounting and recovery of monetary loss and damages resulting from government's alleged
mismanagement of trust funds. Jicarilla Apache Nation v. U.S., 88 Fed. Cl. 1 (2009).
Evidence that an attorney-client relationship existed and gave rise to the attorney-client
privilege between two members of a firm engaged primarily in workers' compensation defense
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work was uncontroverted, thus precluding trial court from making a contrary finding under
the substantial evidence standard of review, in client's husband's action against the firm
challenging his termination, even though attorney and client previously failed to state that
the relationship existed and failed to claim the privilege, another member of the firm testified
that he had no knowledge that attorney represented client, and attorney allegedly testified
in deposition that all he did for client was to hire a private investigator and act "as a
friend" in connection with husband's criminal prosecution for domestic violence, where both
attorney and client later declared that the representation existed, client testified that attorney
advised her in various litigation against husband, and attorney later explained that he did not
understand the deposition question to refer to the legal advice he gave client in the criminal
matter and others. West's Ann.Cal.Evid.Code §§ 954, 955. Kerner v. Superior Court, 206 Cal.
App. 4th 84, 2012 WL 1825262 (2d Dist. 2012), as modified, (May 21, 2012).
Professional conduct rule prohibiting ex parte communications with represented opposing
party bars ex parte contact with current corporate employees who are specified in rule as
to any matter in which they are known to be represented by counsel, and this rule is not
limited to matters in litigation, but might be violated where, for instance, attorney sought to
interview opposing party's covered employees as to matter not yet in litigation, if attorney
knew employees were represented by counsel in the matter. Prof.Conduct Rule 2-100. Truitt
v. Superior Court (Atchison, Topeka & Santa Fe Ry. Co.), 59 Cal. App. 4th 1183, 69 Cal.
Rptr. 2d 558 (2d Dist. 1997).
The attorney-client privilege, albeit a statutory one, is the oldest of the confidential
communications privileges. Its purpose is to safeguard the confidential relationship between
a client and counsel so as to promote full and open disclosure of facts and tactics surrounding
the case. These benefits justify the risk that an unjust decision may sometimes result because
the privilege suppresses relevant evidence. If an accused is to derive the full benefits of the
constitutional right to counsel, the accused must have the assurance of confidentiality and
privacy of communication with an attorney. People v Godlewski (1993, 2nd Dist) 17 Cal App
4th 940, 21 Cal Rptr 2d 796, 93 CDOS 5921, 93 Daily Journal DAR 10121.
Client who brought sexual misconduct and punitive damages claims against attorney was
not entitled to discovery of names of other domestic relations clients with whom attorney
allegedly had sexual contact; although this information was relevant to client's claims,
disclosure of clients' identities would violate attorney-client privilege. Superior Court Civil
Rule 26(b); Rules of Evid., Rule 502. Brett v. Berkowitz, 706 A.2d 509 (Del. 1998).
Lawyer-client privilege was inapplicable with respect to certain communications between
murder defendant and a practicing lawyer, which lawyer was a family friend and represented
defendant in then-pending negligence case, given that, during conversation between
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defendant and lawyer at defendant's home, defendant never asked for any legal advice and
lawyer never gave any legal advice, defendant did not "consult" lawyer with purpose of
obtaining legal services, and fact that lawyer replied "sure" when defendant asked him if he
was defendant's lawyer did not establish that privilege existed. West's F.S.A. § 90.502(1)(b),
(2). State v. Branham, 952 So. 2d 618 (Fla. Dist. Ct. App. 2d Dist. 2007); West's Key Number
Digest, Witnesses 200.
Former general counsel's whistleblower claim against employer constituted a "controversy
between the lawyer and client," within meaning of rule of professional conduct governing
lawyer's nondisclosure of client confidences, and an "issue of breach of duty. . . by the
client to the lawyer" within meaning of evidence statute permitting disclosure of otherwise
protected attorney-client information, and thus former general counsel's disclosures to her
attorney reasonably pertaining to the whistleblower claim were permissible and did not
require disqualification of former general counsel's attorney in the whistleblower action.
West's F.S.A. § 90.502(4)(c); West's F.S.A. Bar Rule 4-1.6(c)(2). Alexander v. Tandem
Staffing Solutions, Inc., 881 So. 2d 607, 21 I.E.R. Cas. (BNA) 1148 (Fla. Dist. Ct. App. 4th
Dist. 2004); West's Key Number Digest, Evidence 32(13).
Testimony of decedent's nephew and his secretary, that decedent had said on his deathbed
that he and his wife agreed to retain their mutual will devising everything to survivor on
condition that wife, as survivor, would execute new will after decedent's death leaving half
of her estate to his nieces and nephews, was barred by attorney-client privilege, in action for
breach of contract to make will, as nephew was acting in his capacity as attorney for decedent
and his wife, rather than as nephew, when conversation occurred. O.C.G.A. § 24-9-25. Spence
v. Hamm, 226 Ga. App. 357, 487 S.E.2d 9 (1997).
Under Illinois law, no attorney-client relationship existed between law firm, retained to
represent general contractor, and subcontractor hired by contractor to assume responsibility
for completion of project, nor was law firm representing subcontractor when it negotiated
with property owner to obtain release of retainage, though subcontractor, which was also
benefited by these negotiations, may have signed off on check drawn from joint account
of general contractor and subcontractor to pay law firm's fee; subcontractor's agents never
spoke with law firm about representing subcontractor, never provided law firm with any
confidential information that it used in these negotiations, and could have no reasonable
belief regarding existence of attorney-client relationship between subcontractor and law firm.
In re Raymond Professional Group, Inc., 400 B.R. 624, 51 Bankr. Ct. Dec. (CRR) 76 (Bankr.
N.D. Ill. 2009) (applying Illinois law).
No attorney-client relationship arose when defendant went to attorney's residence and made
incriminating statements about robbery, precluding application of attorney-client privilege;
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defendant went there to apologize for involving attorney's sister in robbery and never asked
attorney to represent him, defendant could not have reasonably relied on attorney's promise
to check out status of investigation and his limited questions as agreeing to provide legal
services, attorney confirmed that he never believed such a relationship existed when he
contacted police the next morning about defendant's location, and defendant never indicated
during arrest process that he was represented by attorney. State v. Parker, 747 N.W.2d 196
(Iowa 2008); West's Key Number Digest, Witnesses 199(1).
Fiduciary duty exception to attorney-client privilege did not apply, in action in which
member of limited liability company (LLC) asserted direct and derivative claims against
LLC's managers and LLC's law firm and partner, to communications with law firm
concerning third phase of commercial development project, where LLC member had, in
arbitration proceedings, lost all rights and interest in project's third phase, so that LLC and its
managers had no fiduciary duty to LLC member with respect to that phase. Nama Holdings,
LLC v. Greenberg Traurig LLP, 18 N.Y.S.3d 1, 2015 WL 5839311 (App. Div. 1st Dep't 2015).
Under New York law, mere fact that non-party public relations firm was helping
defendant's counsel collect documents in the firm's possession did not establish an
attorney-client relationship between the law firm and the public relations firm, and thus
their communications were not privileged in later suit alleging defendant's violation of
strategic lawsuit against public participation (anti-SLAPP) provisions, since their working
relationship was only to promote the legal interests of defendant, and did not involve counsel
providing legal representation to the public relations firm. N.Y.McKinney's CPLR 4503(a)
(1); N.Y.McKinney's Civil Rights Law §§ 70–a, 76–a. Egiazaryan v. Zalmayev, 2013 WL
945462 (S.D. N.Y. 2013) (applying New York law).
No attorney-client privilege attaches where an attorney is present at a meeting as a mere
scrivener and there is no consultation for legal advice. Aetna Cas. and Sur. Co. v. Certain
Underwriters at Lloyd's London, 176 Misc. 2d 605, 676 N.Y.S.2d 727 (Sup. Ct. 1998).
Information concerning a third person's involvement in a murder case that client shared with
his attorney prior to client's death was not considered privileged and was not protected by
the attorney-client privilege; the information regarding the third person did not reveal any
collaborative involvement of client, the information would not expose client to any criminal
liability, if he were living, and the information did not subject client's estate to civil liability.
In re Miller, 358 N.C. 364, 595 S.E.2d 120 (2004); West's Key Number Digest, Evidence
201(1).
In determining whether the reasons for the attorney-client privilege still exist after the client
is deceased, a trial court should consider whether disclosure of the communication might
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subject the client to criminal liability, whether disclosure might subject the client, or the
client's estate, to civil liability, and whether disclosure might harm the client's loved ones or
his reputation. In re Miller, 357 N.C. 316, 584 S.E.2d 772 (2003); West's Key Number Digest,
Witnesses 199(4).
Motorist's inadvertent voice mail message to opposing counsel seeking advice as to whether
it would be advisable for him to resume singing with his band did not qualify as intended
communication to motorist's attorney that would be protected by the attorney-client
privilege, and thus message was not excludable from motorist's personal injury action for
damages sustained when a utility pole fell onto his car, where motorist failed to establish the
reasonableness of his subjective belief that he was communicating with his attorney. Joyner v.
Southeastern Pennsylvania Transp. Authority, 736 A.2d 35 (Pa. Commw. Ct. 1999); West's
Key Number Digest, Witnesses 199(1).
Attorney-client privilege does not apply to situations outside of an attorney-client
relationship. Rules of Evid., Rule 503(a)(1), (b)(1). In re Baytown Nissan Inc., 451 S.W.3d
140 (Tex. App. Houston 1st Dist. 2014), reh'g overruled, (Nov. 25, 2014).
Constitutional implications of status: While the attorney-client privilege may bear some
relationship to several constitutional rights, the privilege itself is not a principle of
constitutional proportions, but a court-promulgated exclusionary rule of evidence, and thus,
appellate rule governing nonconstitutional errors applies to a violation of the privilege. Rules
App.Proc., Rule 44.2(a). Sanford v. State, 21 S.W.3d 337 (Tex. App. El Paso 2000); West's
Key Number Digest, Witnesses 198(1).

[Top of Section]
[END OF SUPPLEMENT]
§ 5.3. Cases involving applicability of attorney-client privilege—Joint defense privilege
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Common interest doctrine: Described as an extension of the attorney client privilege, the
common interest doctrine applies when two or more parties consult or retain an attorney
concerning a legal matter in which they share a common interest; in this context the
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communications between each of the clients and the attorney are privileged against third
parties, and it is unnecessary that there be actual litigation in progress for this privilege to
apply. Hanson v. U.S. Agency for Intern. Development, 372 F.3d 286, 64 Fed. R. Evid. Serv.
823 (4th Cir. 2004); West's Key Number Digest, Evidence 199(2).
A joint defense agreement (JDA) providing that materials shared between counsel will remain
subject to attorney-client, work-product, and other applicable privileges does not create
an attorney-client relationship between an attorney and a co-defendant. U.S. v. Executive
Recycling, Inc., 908 F. Supp. 2d 1156 (D. Colo. 2012).
The "joint defense privilege," which protects the confidentiality of communications passing
from one party to the attorney for another party where a joint defense effort or strategy
has been decided upon and undertaken by the parties and their respective counsel, is not an
independent basis for privilege but an exception to the general rule that the attorney-client
privilege is waived when privileged information is disclosed to a third party. U.S. v. Agnello,
135 F. Supp. 2d 380 (E.D. N.Y. 2001), aff'd, 16 Fed. Appx. 57 (2d Cir. 2001); West's Key
Number Digest, Witnesses 199(2).
"Joint defense privilege" is extension of the attorney-client privilege; it is not independent
basis for privilege but exception to general rule that attorney-client privilege is waived when
privileged information is disclosed to third party, and as such, joint defense privilege assumes
the existence of valid underlying privilege. Securities Investor Protection Corp. v. Stratton
Oakmont, Inc., 213 B.R. 433 (Bankr. S.D.N.Y. 1997).
Individual client's liability under retainer agreement with law firm was not limited to the
portion of the work done specifically on his behalf in his individual capacity, where individual
client and his limited liability company (LLC), who were both represented by firm, were sued
jointly and severally, and individual client admitted that he would have been liable for the
judgment if the LLC failed to pay. Epstein Becker & Green, P.C. v. Amersino Marketing
Group, LLC, 974 N.Y.S.2d 393 (App. Div. 1st Dep't 2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 5.5. Cases involving applicability of attorney-client privilege—Privilege to withhold identity
of client
[Cumulative Supplement]
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CUMULATIVE SUPPLEMENT
Cases:
Court did not err in holding that attorney was required to provide client identity to grand
jury investigating marijuana distribution network where grand jury wanted to know how
convicted low-level member of alleged distribution organization had paid for retained
counsel, where attorney, on behalf of his client, had allegedly transmitted monies to convicted
member's counsel to pay legal fees, where disclosing client's name would not necessarily
reveal his or her purpose in consulting attorney, and where fact that disclosure of client's
identity might have suggested wrongdoing on his or her part did not affect analysis of whether
disclosure would reveal confidential communication. Vingelli v United States (1993, CA2 Vt)
992 F2d 449, 37 Fed Rules Evid Serv 312.
IRS summons requiring attorney to provide government with information which his clients
have given him by completing IRS Form 8300 and identifying individuals who have made
cash payments of $10,000 or more to attorney did not violate attorney's First Amendment
right against compelled speech, since protection against compelled speech has been found
only in context of governmental compulsion to disseminate particular political or ideological
message, and there is no right to refrain from speaking when essential operations of
government may require it for preservation of orderly society. United States v Sindel (1995,
CA8 Mo) 53 F3d 874, 95-1 USTC ¶50237, 75 AFTR 2d 95-1894, 95 TNT 86-13.
In action in which Federal Government moved to enforce Internal Revenue Service summons
that sought to discover identity of attorneys' clients, court would grant motion where
attorneys had filed on behalf of clients forms used to report cash transactions in excess
of $10,000, where forms were incomplete in that they failed to disclose names, addresses,
and tax identification numbers, where "last link doctrine" extends protection of attorneyclient privilege to nonprivileged information, thereby protecting other attorney-client
communications that are privileged when incriminating nature of privileged communications
has created in client reasonable expectation of confidentiality, and where mere fact that
clients had sought out legal advice was not in itself incriminating and did not create
expectancy of confidentiality. United States v Sindel (1994, ED Mo) 854 F Supp 595, 94-2
USTC ¶50300, 74 AFTR 2d 94-5044, 94 TNT 127-10.
There is no absolute bar against disclosure of client's address, and determination depends
on analysis of facts of case and nature of communication between attorney and client; in
arbitration proceeding in which party sought to learn whereabouts of attorney's client to
serve him with deposition subpoena, client's address was not protected by attorney-client
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privilege where client was former president of one party to arbitration, where client was
named defendant in separate lawsuit in which attorney represented him, where attorney made
no showing that his client's address was anything more than incidental to attorney-client
relationship, and where there was no question as to client's identity, but merely his address.
Integrity Ins. Co. v American Centennial Ins. Co. (1995, SD NY) 885 F Supp 69.
Generally, the identity of an attorney's client is not considered within the protection of the
attorney-client privilege. People ex rel. Herrera v. Stender, 212 Cal. App. 4th 614, 2012 WL
6808475 (1st Dist. 2012), as modified, (Jan. 16, 2013).
"Last link doctrine" prevents attorney from disclosing client's identity, on basis of attorneyclient privilege, if disclosure would be final step in chain of evidence to indict or prosecute
that client. West's Ann.Cal.Evid.Code §§ 950 et seq. Magill v. Superior Court, 86 Cal. App.
4th 61, 103 Cal. Rptr. 2d 355 (5th Dist. 2001), as modified on denial of reh'g, (Jan. 29, 2001);
West's Key Number Digest, Witnesses 201(1).
Generally, the identity of an attorney's client is not considered within the protection of
the attorney-client privilege; however, there is a recognized exception to this rule where
known facts concerning an attorney's representation of an anonymous client are such that
the disclosure of the client's identity would implicate the client in unlawful activities, thus
exposing the client to potential investigative action or criminal or civil liability. West's
Ann.Cal.Evid.Code § 954. Hooser v. Superior Court, 84 Cal. App. 4th 997, 101 Cal. Rptr.
2d 341 (4th Dist. 2000); West's Key Number Digest, Witnesses 201(1).
Client's identity is privileged information in exceptional cases where: (1) revealing identity
would provide last link in chain of evidence leading to conclusion that client had committed
crime, and it is typically applied in situations where client has been involved in wrongdoing
that has attracted attention of law enforcement officials, but where client's identity is
unknown to those officials; and (2) revelation of client's identity would simultaneously reveal
confidential communications between lawyer and client. Brett v. Berkowitz, 706 A.2d 509
(Del. 1998).
While disclosure of client's identity may be appropriate, under certain conditions attorneyclient privilege has been used to protect client's identity; in defamation action by employer
against anonymous employee who had retained attorney to send letter to employer on
employee's behalf, court erred in finding that employee's identity was protected by attorneyclient privilege and could not be obtained by deposing attorney, where after termination of
attorney-client relationship, employee sent allegedly defamatory letters to employer, where
withholding client's identity would not have advanced purpose of privilege, which is free and
full disclosure of information from client to attorney, where employee went beyond seeking
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legal advice from attorney, and where need to disclose identity of employee so that employer
could pursue claim outweighed employee's countervailing fear of retaliation. Dry Branch
Kaolin Co. v Doe (1993) 263 NJ Super 325, 622 A2d 1320.
On application under CLS CPLR § 3102(c) for pre-action deposition of attorney in
connection with fatal hit and run accident, attorney could not be compelled to reveal
name of individual who consulted him regarding that individual's possible commission of
crime where (1) crime, if any, had already been committed, (2) there was no possibility
of further criminal acts occurring if individual was not identified, and (3) disclosure
of identity of individual would subject that individual to possible criminal prosecution;
under circumstances, client's identity constituted confidential communication protected by
attorney-client privilege. D'Alessio v Gilberg (1994, 2d Dept) 205 AD2d 8, 617 NYS2d 484.

[Top of Section]
[END OF SUPPLEMENT]
§ 6. Cases involving other issues
[Cumulative Supplement]
The fact that an attorney-client relationship had or had not been created as of a particular
moment in time may constitute the decisive factor in cases involving issues other than those
already discussed. These issues include (1) whether an attorney had authority to act as
the legal representative of another; 61 (2) the propriety of certain transactions between an
attorney and another party, which propriety may depend on whether the other party was the
attorney's client; 62 (3) whether an attorney has aligned himself with conflicting interests; 63
(4) whether an attorney was guilty of misconduct leading to possible disbarment or other
disciplinary action; 64 and (5) whether a criminal defendant was deprived of effective legal
assistance as required by the federal or a state constitution. 65
Practice Comment:
Where the underlying issue involves some aspect of the fiduciary duty which an attorney owes
to his client, it appears that, at least in some jurisdictions, the existence of an attorney-client
relationship can be established on the basis of fewer factual elements than are considered
necessary where the underlying issue does not involve such breach of duty. 66 Regarding
conflicts of interest, it seems clear that the rule disallowing representation of conflicting
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interests does not apply unless an attorney-client relationship has come into existence
between the lawyer and the party whose interests are allegedly jeopardized. There are several
cases which recognize that there is no bar to an attorney's representation of adverse or
conflicting interests if a true attorney-client relationship was never formed with the party
whom the attorney is claimed to have advised or assisted. 67 Insofar as attorney misconduct
is concerned, there are some types of misconduct, such as commission of a crime, which may
result in disciplinary action regardless of whether an attorney-client relationship has or has
not existed between the errant attorney and a specific party. Whenever an attorney violates
the duties owed to a client, on the other hand, the formation of an attorney-client relationship
with the party victimized by the act or omission in question is obviously a prerequisite to
disciplinary action, 68 just as it is a prerequisite to the creation of the duties themselves.
Finally, it is worth noting that courts determining whether a particular criminal defendant
has been deprived of the effective assistance of an attorney occasionally find it necessary to
address the question whether an attorney-client relationship was ever formed between the
accused and an attorney who became involved in some way in the accused's case, as where
a lawyer provided certain assistance to the accused, and did so in an allegedly substandard
manner, but did not act as the accused's legal representative during the trial. 69

CUMULATIVE SUPPLEMENT
Cases:
Tugboat pilot, who was allegedly negligent in failing to require deckhand to wear life
preserver while working and in allowing the work to be performed despite fact that there
were too few deckhands available, was considered to be represented by vessel owner's
lawyers under American Bar Association (ABA) Model Rules of Professional Conduct, and
therefore, federal local rule prohibited plaintiff's lawyer from contacting pilot directly to
discuss his upcoming deposition; pilots acts or omissions could be imputed to vessel owner
and pilots statements about whether work on his tug was being performed in safe manner on
day deckhand died would most likely have been considered admissions by shipping company
on subject. ABA Rules of Prof. Conduct, Rule 4.2, comment; Ill.Rules of Prof.Conduct, Rule
4.2. Weibrecht v. Southern Illinois Transfer, Inc., 241 F.3d 875 (7th Cir. 2001), as amended
on denial of reh'g, (Mar. 27, 2001); West's Key Number Digest, Attorney and Client 32(12).
No attorney-client relationship ever existed between defendants and plaintiffs' counsel,
thus precluding disqualification of counsel under District of Columbia (D.C.) professional
conduct rule barring representation in matter that was same or substantially related to
matter in which the attorney previously represented another client with adverse interest;
despite defendants' representations of counsel providing advice to defendants about business
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and personal issues, no documentation was proffered to establish any attorney-client
relationship, and there were no allegations of any formal agreement between defendants and
plaintiffs' counsel, payment of attorneys' fees, or conversations in which explicit statements
were made about nature of their relationship. D.C. R. Prof. Conduct 1.9. Headfirst Baseball
LLC v. Elwood, 999 F. Supp. 2d 199 (D.D.C. 2013).
Purchasers' attorney possessed relevant confidential information regarding vendor, a
prospective client of attorney, and thus disqualification of attorney was warranted under
New York law in action arising from sale of holding and operating companies, even though
some topics attorney and vendor discussed were made public prior to attorney's retention by
purchasers, where vendor and purchasers' attorney discussed facts underlying action in detail
as they occurred, and attorney received information from vendor related to case that was
not public, including vendor's contemporaneous thoughts and feelings on situation, vendor's
personal accounts of relevant events shortly after their occurrence, and vendor's strategic
thoughts on how to manage situation. N.Y.Rules of Prof.Conduct, Rule 1.18. Miness v.
Ahuja, 762 F. Supp. 2d 465 (E.D. N.Y. 2010).
No attorney-client relationship arose between assignor and assignee or between assignor and
any attorney hired by assignee to act on his behalf in the collection of assigned debt. Fink v.
Shemtov, 210 Cal. App. 4th 599, 2012 WL 4467612 (4th Dist. 2012).
Attorney-client relationship existed between attorney and plaintiff in personal injury case,
even though plaintiff had hired a lawyer licensed in Maryland to represent him, and thus
attorney's failure to zealously pursue plaintiff's claim and failure to adequately communicate
with plaintiff violated rules including those requiring attorney to represent a client zealously
and diligently, where attorney authorized his signature and use of his bar number on
plaintiff's complaint. Rules of Prof.Conduct, Rules 1.1(b), 1.3, 1.4(a, b), 1.5(b). In re Fay,
111 A.3d 1025 (D.C. 2015).
Estate did not establish elements necessary for disqualification, since not now and never
had any attorney-client relationship between estate and counsel existed, and none of estate's
allegations showed that litigation was the same or substantially related to counsel's prior
representation of other defendants. THI Holdings, LLC v. Shattuck, 93 So. 3d 419 (Fla. 2d
DCA 2012).
The Rules of Professional Conduct do not prohibit counsel from ex parte contact with former
employees of a corporate opposing party, where the employees have not maintained any ties
with the corporation, are not a part of the corporate entity, and have not sought or consented
to be represented in the matter by the corporation's attorneys, even when an employee's
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negligence may be imputed to the opposing party. Estate of Schwartz by & Through Schwartz
v H.B.A. Mgmt. (1996, Fla App D4) 673 So 2d 116, 21 FLW D1093.
Attorney-client relationship existed, such that attorney's subsequent sexual relationship with
client was violation of rule of professional conduct, where client testified that she met with
attorney and it was her understanding that attorney was going to prepare her will, and
attorney also testified that client became his client on day of such meeting. I.C.A. Rule
32:1.8(j). Iowa Supreme Court Attorney Disciplinary Bd. v. Blessum, 861 N.W.2d 575 (Iowa
2015).
Evidence was sufficient to establish that an attorney-client relationship did not exist between
attorney and the purported client; attorney and purported client were involved in a romantic
relationship, purported client who was also an attorney testified that she never intended
attorney to provide her with legal services, attorney never charged for his services when he
assisted purported client in managing her financial affairs while she was receiving treatment
for alcohol abuse, there was evidence that purported client signed power of attorney so that
attorney could provide such assistance, and there was evidence that authorization letters in
which purported client referred to attorney as one of her attorneys were executed for the
specific purpose of allowing them to circumvent rules of rehabilitation facility restricting
communications with non-family members. Attorney Grievance Com'n of Maryland v.
Shoup, 410 Md. 462, 979 A.2d 120 (2009).
Evidence that husband manifested intent to have immigration attorney provide legal services
to him to obtain lawful permanent resident (LPR) immigration status for wife, by furnishing
necessary documentation to enable attorney to prepare petition for him on behalf of wife,
and that attorney manifested her consent to provide legal services for husband by preparing
forms obligating husband to support wife and using documentation supplied by husband,
supported finding that attorney-client relationship existed between husband and attorney in
immigration matters prior to time that attorney drafted marital separation agreement for
wife. Shih Ping Li v. Tzu Lee, 62 A.3d 212 (Md. Ct. Spec. App. 2013).
The existence of an attorney-client relationship is not an essential element of a charge that
an attorney violated Mass. ALM SJC Rule 3:07, DR 1-102(A)(4), (5) and (6) (engaging in
dishonest conduct, conduct prejudicial to the administration of justice and other conduct
adversely reflecting on fitness to practice law) and DR 2-106(A) and (B) (collecting excessive
fee); thus, an attorney could be disciplined for his conduct in the collection of a fee,
notwithstanding his contention that the attorney-client relationship involving the client had
ended before he collected the fee. In re Tobin (1994) 417 Mass 92, 628 NE2d 1273, summary
op at (Mass) 22 M.L.W. 1223.
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Wife was not entitled to disqualification of husband's divorce counsel, with whom wife had
consulted as a "prospective client" several years earlier, before divorce proceedings had been
filed, as the information conveyed in wife's alleged conversations with husband's counsel was
not significantly harmful to wife in the divorce proceeding; counsel's office documentation
of wife's phone calls and the testimony of counsel and her legal assistant were credible and
there was nothing disclosed by wife to counsel or her staff that could be significantly harmful
to wife in the divorce matter, particularly since counsel was not associated as counsel until
three years into the proceeding, by which time substantially more information had been
disclosed than the information wife claimed to have shared during the phone calls. Rules of
Prof.Conduct, Rule 1.20(c). In re Marriage of Perry, 2013 MT 6, 293 P.3d 170 (Mont. 2013).
Investors' subjective belief did not create an attorney-client relationship or a close
relationship approaching privity that imposed a duty upon attorneys for corporation
allegedly involved in fraudulent scheme to impart correct information to investors. Gregor
v. Rossi, 120 A.D.3d 447, 992 N.Y.S.2d 17 (1st Dep't 2014).
Counsel retained by corporation's new president to commence action against law firm to
recover sums paid by corporation to law firm for legal services allegedly performed on
behalf of former president personally had immunity from law firm's defamation claim based
on statements made in course of legal proceedings, even though counsel allegedly was not
authorized to act on behalf of the corporation; no exception to absolute privilege existed for
cases involving corporate control battles. Mintz & Gold, LLP v. Zimmerman, 56 A.D.3d 358,
869 N.Y.S.2d 394 (1st Dep't 2008); West's Key Number Digest, Libel and Slander 38(5).
Non-cooperative client: Restrictions placed on attorney and client's refusal to cooperate
supported attorney's establishment of good cause for her withdrawal in conservatorship
modification action; attorney and client entered into a written fee agreement that set forth
client's obligation to pay a trial retainer, the retainer was not paid, requiring attorney to
continue her representation of client in upcoming trial would have imposed an unreasonable
financial hardship on attorney, who was sole practitioner, and attorney's representation of
client had become unreasonably difficult in that client would not cooperate, return phone
calls, or respond to e-mail messages. Vernon's Ann.Texas Rules Civ.Proc., Rule 10. In re
A.R., 236 S.W.3d 460 (Tex. App. Dallas 2007); West's Key Number Digest, Attorney and
Client 76(1).

[Top of Section]
[END OF SUPPLEMENT]
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§ 6.5. Cases involving conflicts of interest
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
There was a sufficient conflict of interest to justify disqualifying licensed clinical social
worker's attorney in license revocation proceeding based on client's complaint, where
attorney was already representing client in a separate civil rights action against her employer
in federal court, to represent social worker, attorney would have had to effectively crossexamine client, who was a key witness in disciplinary case against social worker, attorney's
simultaneous representation of client in pending federal action potentially gave him access
to information not otherwise available for use on cross-examination, and in disciplinary
proceeding, attorney would be attempting to diminish her credibility, whereas an opposite
result would be pursued in federal action. Tartakoff v. New York State Educ. Dept., 130
A.D.3d 1331, 2015 WL 4472205 (3d Dep't 2015).
Disqualification of plaintiffs' counsel was not required, even though plaintiffs conceded that
their lawyer represented some of the defendants in a prior matter and that the parties' interests
were now directly adverse; present matter, which involved defendants' alleged diversion of
monies intended for and earned by project in the Dominican Republic, and prior matter,
which involved enforcement of loan against third party, were not substantially related, and
attorney in question did not obtain confidential information from defendants during prior
matter, as financial information involving one plaintiff shared by some defendants with
attorney during prior matter was not "confidential," since it was disclosed to plaintiff or
otherwise known to him. Becker v. Perla, 125 A.D.3d 575, 2015 WL 790537 (1st Dep't 2015).
Attorney's concurrent representation of herself and multiple city defendants in same § 1983
action brought by discharged employees of city's transportation department did not violate
New Mexico Rules of Professional Conduct prohibiting attorney from representing client
if representation involved concurrent conflict of interest and prohibiting attorney from
acting as advocate at trial in which attorney was likely to be necessary witness, and thus
disqualification of attorney was not warranted. NMRA, Rules 16–107, 16–307. Tapia v. City
of Albuquerque, 10 F. Supp. 3d 1171 (D.N.M. 2014) (applying New Mexico law).
Representation of related corporations with differing interests: Under Connecticut law,
sufficient indicia of "vicarious" attorney-client relationship existed between manufacturer
defending fire subrogation action brought on product liability theory and law firm which
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had represented manufacturer's parent and sister company in prior fire subrogation action
brought on same theory, to trigger inquiry into conflict of interest in firm's representation of
insurer in current action; any judgment against manufacturer would directly and adversely
affect parent's bottom line, parent's general counsel supervised manufacturer's defense, and
manufacturer and parent shared identity of interest in that they shared one legal department,
officers, and defense strategy in such cases. Conn.Rules of Prof.Conduct, Rule 1.9. Colorpix
Systems of America v. Broan Mfg. Co., Inc., 131 F. Supp. 2d 331 (D. Conn. 2001); West's
Key Number Digest, Attorney and Client 21.5(3).
Under Delaware law, it was reasonable for client to believe that law firm had been
acting on its behalf with respect to currently-active matter, and thus firm's representation
of adverse party in unrelated suit without client's permission violated disciplinary rule
barring representations involving concurrent conflicts of interest, where firm filed notice
of opposition on client's behalf in matter, firm corresponded directly with client's in-house
attorneys in managing matter, and firm went to client to seek permission to represent another
company in another matter. Boston Scientific Corp. v. Johnson & Johnson Inc., 647 F. Supp.
2d 369 (D. Del. 2009).
Even if attorney represented both non-profit corporation and donor in a prior transfer of title
transaction, no attorney-client relationship existed under District of Columbia law between
non-profit corporation and attorney in connection with subsequent grant and transfer
agreements which memorialized a conditional gift made by donor to corporation since the
attorney did not do anything on behalf of the corporation; thus, attorney did not violate
D.C. ethics rules governing successive representations when he filed document evidencing
donor's reversionary interest in property purchased by corporation from the donated funds.
Armenian Genocide Museum and Memorial, Inc. v. Cafesjian Family Foundation, Inc., 691
F. Supp. 2d 132 (D.D.C. 2010).
Potential conflict of interest of law firm representing client in legal malpractice action against
client's former attorneys, arising from potential liability of firm, which purportedly acted
as co-counsel with former attorneys in underlying personal injury action, for malpractice
in allowing statute of limitations for client's personal injury claim against state agency to
lapse, was not sufficiently grave to call into question fair or efficient administration of justice,
and thus former attorneys did not have standing to seek firm's disqualification under rule
prohibiting attorney from representing client if representation involved concurrent conflict
of interest; there was no sense that adversarial process was compromised by firm's continued
representation of client, and it appeared that client consented to firm's representation
after being informed of potential conflict. Ind.Rules of Prof.Conduct, Rule 1.7. Mills v.
Hausmann-McNally, S.C., 992 F. Supp. 2d 885 (S.D. Ind. 2014).
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Counsel for limited liability company (LLC) and LLC's manager did not represent members
of LLC individually, and thus disqualification of counsel in members' action against
managers was not warranted; members never approached counsel, or any other firm
attorney, seeking legal advice, members never informed any firm attorney that they sought
advice in their individual capacities, to extent firm knew conflict could arise, they sought and
obtained waivers to acknowledge their corporate representation of LLC and managers and
disavowed any individual representation of members, no member alleged any confidential
conversations with any firm attorney, substance of all alleged interactions between firm and
members of LLC concerned governance and/or management of LLC, and members engaged
their own counsel at time they were contemplating investigating LLC. MRPC 1.13. MJK
Family LLC v. Corporate Eagle Management Services, Inc., 676 F. Supp. 2d 584 (E.D. Mich.
2009).
Law firm had current attorney client relationship with computer leasing company, and thus
law firm's appearance on behalf of financial institution in fraud action brought by computer
leasing company represented direct conflict of interest in violation of Michigan Rules of
Professional Conduct; firm was counsel of record for computer leasing company in forfeiture
actions concerning third party pending before court, firm did not request leave to withdraw
as computer leasing company's counsel until one month after leasing company filed motion
to disqualify, and leave to withdraw was not granted. MRPC 1.7(a). El Camino Resources,
Ltd. v. Huntington Nat. Bank, 623 F. Supp. 2d 863 (W.D. Mich. 2007).
Former attorney-client relationship existed between law firm and corporation as might
give rise to conflict of interest under state professional responsibility rule from firm's
representation of holding company in action against corporation contesting control of hybrid
car manufacturing project; firm's retainer agreement with corporation specifically provided
it was prepared to set forth terms under which corporation would engage firm in connection
with general corporate matters, including the project. Miss.Rules of Prof.Conduct, Rule 1.9.
Hybrid Kinetic Automotive Holdings, Inc. v. Hybrid Kinetic Automotive Corp., 643 F.
Supp. 2d 819 (N.D. Miss. 2009).
Subrogation services provider was current client of attorney, which, under New York law,
precluded attorney from representing his former firm in suit against provider; attorney
handled cases assigned to it by provider, charged provider for work, and presumably received
payment for that work, and he did not appear to have entered separate retainer agreement
with any of the entities on whose behalf suits had been brought. N.Y.Ct.Rules, § 1200.0.
Pierce & Weiss, LLP v. Subrogation Partners LLC, 701 F. Supp. 2d 245 (E.D. N.Y. 2010).
A transaction between a lawyer and his client will be regarded with suspicion; once the plaintiff
has provided evidence to establish an attorney-client relationship at the time contract was
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entered into, the execution of the contract and evidence from which it might be inferred that
the client acted without independent advice, the burden is on the defendant to establish that
the contract was fair and well understood by client. 22 NYCRR 1200.23(a)[DR 5-104(a)].
McMahon v. Eke-Nweke, 503 F. Supp. 2d 598 (E.D. N.Y. 2007); West's Key Number Digest,
Attorney and Client 123(1).
Hot potato doctrine: Under the "hot potato doctrine," it is impermissible for counsel to drop
a client "like a hot potato" in order to represent a more remunerative or favored client
where there is a conflict of interests between the clients. Rules of Prof.Conduct, Rule 1.9, 42
Pa.C.S.A In re Rite Aid Corp. Securities Litigation, 139 F. Supp. 2d 649 (E.D. Pa. 2001);
West's Key Number Digest, Attorney and Client 20.1.
Under Missouri law, dual representation that occurred when attorney, who was employed
both as Chapter 13 debtor's bankruptcy counsel and as a "home mortgage consultant" with
lender, arranged to refinance debtor's residential loan with lender presented such an inherent
and impermissible conflict of interest that it could not be waived; no attorney could have
reasonably believed that his representation of debtor might not be adversely affected by his
simultaneous role as lender's agent, the conflicting loyalties were further exacerbated by the
fact that attorney earned a commission from the transaction, so that alternatives otherwise
available to debtor might have been foreclosed, and so this sort of dual representation had
such an "unavoidable appearance of impropriety," particularly in the bankruptcy context,
that it could not be waived. V.A.M.R. 4, Rules of Prof.Conduct, Rule 4-1.7(b). In re
McGregory, 340 B.R. 915, 55 Collier Bankr. Cas. 2d (MB) 1480, Bankr. L. Rep. (CCH) P
80476 (B.A.P. 8th Cir. 2006); West's Key Number Digest, Attorney and Client 21.5(6).
Under Florida law, in order for attorney to be disqualified based on representation of
current client whose interests are materially adverse to those of former client, moving party
must show that: (1) attorney-client relationship existed, thereby giving rise to irrefutable
presumption that confidences were disclosed during relationship, and (2) matter in which
law firm subsequently represented interest adverse to former client was same or substantially
related to matter in which it represented former client. West's F.S.A. Bar Rule 4–1.9. In re
Skyway Communications Holding Corp., 415 B.R. 859 (Bankr. M.D. Fla. 2009).
Rules regarding successive representation of clients with adverse interests focus on attorney's
duty of confidentiality, and if attorney undertakes to represent client adverse to former
client without obtaining informed consent, then former client may disqualify attorney by
showing a substantial relationship between subjects of prior and current representation; when
a substantial relationship between representations is established, attorney is automatically
disqualified from representing the second client. Cal.Prof.Conduct Rule 3–310(E). Western
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Sugar Coop. v. Archer-Daniels-Midland Co., 98 F. Supp. 3d 1074 (C.D. Cal. 2015) (applying
California law).
For purposes of motion to disqualify attorney based on successive representation, if
relationship between attorney and former client is shown to have been direct, that is, where
attorney was personally involved in providing legal advice and services to former client, then
it must be presumed that confidential information has passed to attorney and there cannot
be any delving into specifics of communications between attorney and former client in effort
to show that attorney did or did not receive confidential information during course of that
relationship. Cal. R. Prof. Conduct 3-310(E). Fiduciary Trust International of California v.
Superior Court, 218 Cal. App. 4th 465, 2013 WL 3942592 (2d Dist. 2013).
Attorney who knowingly represented both defendant limited liability company (LLC)
member and the nominal LLC defendants at hearing on demurrer to plaintiff member's
derivative claims against defendant member was subject to automatic disqualification, as he
concurrently represented defendant member and the LLCs, who were in reality plaintiffs.
Prof.Conduct Rules 3–310(E), 3-600. Blue Water Sunset, LLC v. Markowitz, 192 Cal. App.
4th 477, 2011 WL 311023 (2d Dist. 2011).
In an action by limited partners of a dissolved partnership against the attorneys who
represented the general partner and the partnership, for professional negligence and breach
of fiduciary duty, the trial court erred in declining to adopt the discovery referee's order that
plaintiffs should be considered clients of defendants for purposes of discovery, and should
be entitled to have documents concerning partnership business produced over attorney work
product objections (Code Civ. Proc., § 2018, subd. (f); Evid. Code, § 951). The trial court
also should have allowed further discovery to take place before ruling on summary judgment
motions pursuant to (Code Civ. Proc., § 437c, subd. (h). These conclusions followed from
the fact that there were triable issues of fact as to whether there was an implied attorneyclient relationship between plaintiffs and defendants. Ronson v Superior Court (1994, 4th
Dist) 24 Cal App 4th 94, 29 Cal Rptr 2d 268, 94 CDOS 2632, 94 Daily Journal DAR 5012,
companion case (4th Dist) 24 Cal App 4th 221, 29 Cal Rptr 2d 281, 94 CDOS 2712, 94 Daily
Journal DAR 5137, reh den (Cal App 4th Dist) 94 CDOS 3430, 94 Daily Journal DAR 6450
and reh den (Cal App 4th Dist) 94 CDOS 3431, 94 Daily Journal DAR 6449.
An attorney must refrain from any conduct that compromises his undivided loyalty to a
client. This duty of loyalty serves to protect the client's trust and confidence in his attorney.
An attorney in private practice may not sue his client without first withdrawing from
representation. Likewise, an attorney-employee may not sue his client-employer unless the
attorney-client relationship is first severed. In addition, even if a statutory right to sue exists
in favor of an attorney, suits by an attorney against a former client may be subjected to
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severe restrictions or even completely prohibited. Santa Clara County Counsel Attys. Assn. v
Woodside (1993, 6th Dist) 12 Cal App 4th 1543, 15 Cal Rptr 2d 898, 93 CDOS 770, 93 Daily
Journal DAR 1418, 142 BNA LRRM 2489, review gr (Cal) 93 Daily Journal DAR 6129.
Georgia Rule of Professional Conduct prohibiting attorney from representing a new client
with interests adverse to those of former client in matter "substantially related" to that in
which attorney previously represented the former client creates an irrefutable presumption
that confidences were disclosed between former client and attorney during the former
representation, and former client, in moving to disqualify counsel, is not required to point
to specific information revealed to attorney that may be relevant to pending case. Ga. Bar
Rules and Regs., Rule 1.9. In re Cabe & Cato, Inc., 524 B.R. 870 (Bankr. N.D. Ga. 2014)
(applying Georgia law).
Disqualification of attorney, who had performed legal services for limited liability company
(LLC), from representing LLC's member-treasurer in suit by LLC and other members
for conversion and misappropriation of LLC assets, on ground of conflict of interest,
was not warranted, absent consideration by the trial court of whether LLC could show
that attorney's prior legal services on behalf of LLC were substantially related to LLC's
litigation against member-treasurer, whether attorney was actively representing LLC when
the events giving rise to LLC's claims against member-treasurer occurred, and whether
LLC could demonstrate that attorney was likely to be a necessary witness in litigation
against member-treasurer. State Bar Rules and Regulations, Rule 4–102(d), Rules 1.9(a), 3.7.
Befekadu v. Addis Intern. Money Transfer, LLC, 332 Ga. App. 103, 772 S.E.2d 785 (2015),
reconsideration dismissed, (Apr. 14, 2015).
Limited liability company (LLC) and member's motion to disqualify attorney from
representing former business partner with whom member had created LLC was timely, even
though LLC and member were aware of possible conflict prior to filing litigation but waited
until 11 months after attorney first entered appearance to notify him of potential conflict and
an additional seven months before seeking disqualification, as there was little prejudice to
business partner due to fact that numerous motions to compel were pending and discovery
was not yet complete. Shuttleworth v. Rankin-Shuttleworth of Georgia, LLC, 759 S.E.2d
873 (Ga. Ct. App. 2014).
Former resident bringing wrongful eviction action failed to act with reasonable promptness
in moving to disqualify property owner's attorney on basis that his law firm was representing
former residence in defense of a legitimation and custody complaint by father of her child;
former resident knew that the firm represented owner even before filing her complaint,
she was represented at all relevant times, the reason for her delay was unexplained, and
disqualification of owner's attorney would likely have prejudiced owner in view of ten-year
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attorney-client relationship and attorney's extensive efforts in preparing owner's defense.
State Bar Rules and Regulations, Rule 4–102(d), Rules 1.9(a), 1.10(a). Rescigno v. Vesali,
306 Ga. App. 610, 703 S.E.2d 65 (2010).
Attorney was guilty of professional misconduct by defending husband against wife's lawsuit
in 1990 without first obtaining consent of wife, a former client, to do so, where attorney
formed attorney-client relationship with husband that continued for several decades, when
husband was married, wife also became a regular client, attorney advised both parties during
their divorce, and attorney represented husband when wife filed lawsuit against husband
alleging that he failed to pay her money he owed from two different loans. In re Lively (1995,
Ind) 658 NE2d 903.
Concurrent conflict of interest that arose from dual representation, when clients employed
attorney to draft agreement memorializing terms of sale and purchase of business that clients
had independently negotiated, was consentable. Rules of Prof.Conduct, Rule 1.7. Van Kirk
v. Miller, 869 N.E.2d 534 (Ind. Ct. App. 2007); West's Key Number Digest, Attorney and
Client 21.10.
Attorney had directly adverse concurrent conflict of interest in representation of both
plaintiff and defendants, for which he did not properly obtain consent from defendants to
represent plaintiff, and therefore attorney should have been disqualified from representing
plaintiff in action against defendants; even though attorney ended attorney-client
relationship with defendants in e-mail, attorney demonstrated intent to pursue future,
adverse action against defendants on behalf of plaintiff in same e-mail, and thus, intent
to pursue legal action against defendants arose before representation of defendants ended.
I.C.A. Rule 32:1.7(a). NuStar Farms, LLC v. Zylstra, 880 N.W.2d 478 (Iowa 2016).
Attorney did not satisfy his obligation, under rules of professional conduct, to make full
disclosure, to first two siblings/legatees, of implications of common representation and of
advantages and risks involved as to representation of three siblings/legatees in will contest;
attorney relied on daughter of third sibling/legatee to draft affidavit of representation which
first two siblings/legatees signed without benefit of advice of counsel, and affidavit did not
disclose implications of common representation and advantages and risks involved. State Bar
Articles of Incorporation, Art. 16, Rules of Prof.Conduct, Rule 1.7(b), LSA-R.S. foll. 37:222.
In re Hoffman, 883 So. 2d 425 (La. 2004); West's Key Number Digest, Evidence 44(1).
Disqualification of wife's counsel was not warranted in pending divorce action, though
husband, about one year before he filed the action, had placed a telephone call to the law
firm at which wife's counsel worked and had spoken to someone, for about ten minutes,
about husband's situation with wife; husband provided mere speculation that wife's counsel
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was the person he had spoken to, and wife's counsel stated that under office protocols, a call
from a prospective client would have been forwarded to a scheduling secretary who would
have screened the call for conflict information, and, if appropriate, would have scheduled an
appointment for the prospective client to speak with the attorney. Butler v. Romanova, 2008
ME 99, 953 A.2d 748 (Me. 2008); West's Key Number Digest, Attorney and Client 21.5(1).
Assuming, arguendo, that complainants were represented by independent counsel in
negotiating and executing contract of sale of home to attorney, attorney nonetheless acted in
his own interest, and against interest of complainants, in violation of professional conduct
rule governing conflicts of interests, when attorney failed to record deed transferring title
to property, submitted to mortgagee a proposal on complainants' behalf (but without
their knowledge or consent) for a workout of arrearages of a loan that attorney was
obligated to bring current under terms of contract of sale, initiated bankruptcy proceeding
on complainants' behalf without complainants' knowledge, and failed to take any remedial
action to have the unauthorized bankruptcy case dismissed. Maryland R. Civ. Proc., Rule
16-812, Rules of Prof.Conduct, Rule 1.7(b). Attorney Grievance Com'n of Maryland v.
Johnson, 363 Md. 598, 770 A.2d 130 (2001); West's Key Number Digest, Attorney and Client
44(1).
Law firm that had previously represented bankrupt limited liability company (LLC) was
not disqualified, pursuant to Michigan Rule of Professional Conduct barring attorney from
representing party whose interests are materially adverse to those of former client in any
matter substantially related to prior representation, from representing defendant in adversary
proceeding brought by debtor-LLC seeking to recover for breach of contract that it had
not negotiated, and that was not substantially related to prior representation. In re Ralph
Roberts Realty, LLC, 500 B.R. 862 (Bankr. E.D. Mich. 2013) (applying Michigan law).
Under the Wrongful Death Act, although the personal representative of the decedent's estate
may be, and often is, a statutory beneficiary, for purposes of the attorney-client relationship,
the client is the personal representative. West's NMSA § 41–2–1 et seq. Spencer v. Barber,
2013-NMSC-010, 299 P.3d 388 (N.M. 2013).
In matrimonial action, evidentiary hearing was not warranted to determine whether husband
made clear showing of access by adverse counsel representing his wife to confidential
information from counsel's prior representation of him in two child support proceedings in
last half-decade that involved his child from prior marriage, since any hearing would require
husband to disclose to adverse counsel exact content of his allegedly confidential or privileged
communications formerly made to her at time of their prior attorney-client relationship, and
would require adverse counsel to argue her own veracity on her version of facts before trial
court. N.Y.Ct.Rules, § 1200.27(a)(1, 2). Lyons v. Lyons, 22 N.Y.S.3d 338 (Sup 2015).
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Attorney, who had previously worked for law firm that represented defendant in action to
recover damages for personal injuries sustained in traffic accident, and who accepted position
with law firm that represented plaintiffs in same action, did not acquire any client confidences
during his prior employment, and thus plaintiffs' law firm did not need to be disqualified
from representing plaintiffs, where attorney had no recollection of defendant's documents,
attorney had no recollection of speaking with defendant, attorney, at his prior position, had
continually changing case load of over 150 files, and attorney did not have any knowledge
regarding facts of action. Sharifi-Nistanak v. Coccia, 119 A.D.3d 765, 989 N.Y.S.2d 141 (2d
Dep't 2014).
Law firm, which had acted as company's general counsel for previous 50 years, was properly
disqualified from representing shareholders in action arising out of sale of company by
shareholders to plaintiff and which alleged improper accounting treatment of contracts,
underpayment of taxes, and understatement of tax liability, where firm (1) had rendered
legal advice to company prior to sale relating to matters underlying dispute, (2) admitted
to structuring transaction in accordance with tax advice of another, (3) admitted working
closely with accountants in preparing opinion letter with regard to underlying contracts, and
(4) had represented shareholders during sale of corporation. Thomson U.S., Inc. v Gosnell
(1992, 1st Dept) 181 AD2d 558, 581 NYS2d 764, app dismd without op 80 NY2d 893, 587
NYS2d 909, 600 NE2d 636.
Screening protocols of Legal Aid Society (LAS), which represented child in neglect
proceedings, overcame any appearance of impropriety arising from LAS's representation of
mother four or five years prior when mother was in foster care, for purposes of rules of
professional conduct requiring attorneys to be loyal to former clients and imputing conflicts
of individual attorney to her firm; by counsel's own concession, mother had no recollection
of meeting or working with attorney, from LAS or otherwise, when she was in foster care,
and juvenile rights practice at LAS was very large, consisting of over 100 lawyers, only two
of whom were disqualified from working on current case. Rules of Prof.Conduct, Rules 1.9,
1.10. In re Jalicia G., 971 N.Y.S.2d 831 (Fam. Ct. 2013).
Family auto accident: Law firm's joint representation of mother, father, and minor child
in personal injury action arising from automobile accident, after owner and operator of
second vehicle involved in accident asserted counterclaim alleging that mother was negligent
in her operation of father's vehicle at time of accident, violated either ethical rule requiring
attorney to preserve client confidences or rule requiring attorney to represent client zealously,
warranting law firm's disqualification from continuing to represent either mother, father,
or child in action, given that law firm heard confidences of all three plaintiffs and that
pecuniary interests of mother, as potentially negligent operator of vehicle, and of father, as
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vehicle's owner, conflicted with those of child, who could seek recovery against her parents
in such capacities for her injuries. McKinney's Vehicle and Traffic Law § 388; N.Y.Ct.Rules,
§ 1200.24 [DR 5-105]. Dorsainvil v. Parker, 14 Misc. 3d 397, 829 N.Y.S.2d 851 (Sup 2006);
West's Key Number Digest, Attorney and Client 21.5(1).
Attorney's conduct relating to dual representation of juvenile, in juvenile court proceeding
in which juvenile was charged with aggravated arson, while attorney was also representing
juvenile's maternal grandparents in child custody/dependency proceedings involving
the juvenile, whom the grandparents had adopted years before, violated professional
responsibility rule prohibiting conduct prejudicial to administration of justice; dual
representation deprived juvenile of competent, independent counsel in juvenile court
proceeding. Code of Prof.Resp., DR 1-102(A)(5). Cincinnati Bar Assn. v. Lukey, 110 Ohio
St. 3d 128, 2006-Ohio-3822, 851 N.E.2d 493 (2006); West's Key Number Digest, Attorney
and Client 42.
Sufficient evidence supported trial court's finding that prospective purchaser of real property
had an existing attorney-client relationship with law firm representing prospective vendor,
so as to support trial court's disqualification of law firm from representing vendor based on
a conflict of interest, even if attorney at law firm whom purchaser consulted in connection
with an unrelated transaction did not open a new file until after law firm began to represent
vendor; purchaser's representative reasonably believed that attorney was representing its
interests in the unrelated matter, and law firm did nothing to dispel that belief or terminate the
representation. Rules of Prof.Conduct, Rule 1.7. Carnegie Cos., Inc. v. Summit Properties,
Inc., 183 Ohio App. 3d 770, 2009-Ohio-4655, 918 N.E.2d 1052 (9th Dist. Summit County
2009).
Attorney-client relationship existed between attorney and property owner, whose investment
property was being foreclosed upon, at time of business transaction between attorney and
owner, which was after attorney had secured temporary restraining order (TRO) for owner,
for purposes of determining whether attorney violated disciplinary rule of professional
conduct prohibiting a lawyer from entering into a business transaction with a client except
when certain requirements are met; TRO, halting foreclosure sale and scheduling an
injunction hearing, by its very nature, implied that attorney would perform additional acts
to protect property owner, which attorney did when, subsequent to the business transaction
at issue, he filed a second TRO petition seeking to halt re-scheduled foreclosure sale. State
Bar Rules, V.T.C.A., Government Code Title 2, Subtitle G App. A, Art. 10, § 9, Rules of
Prof.Conduct, Rule 1.08(a). Rosas v. Commission for Lawyers Discipline, 335 S.W.3d 311
(Tex. App. San Antonio 2010), reh'g overruled, (Dec. 3, 2010).
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Under Washington law, law firm's representation of client in one case did not create an
attorney-client relationship between firm and client in unrelated litigation in which firm
was representing client's co-defendant; no conflict of interest ever developed between client
and co-defendant, and client was already represented in the litigation when it retained firm.
Wash.RPC 1.2, 1.7. Global Enterprises, LLC v. Montgomery Purdue Blankenship & Austin
PLLC, 52 F. Supp. 3d 1162 (W.D. Wash. 2014) (applying Washington law).

[Top of Section]
[END OF SUPPLEMENT]
C. Factors Indicative of Attorney-Client Relationship
§ 7. General comments
[Cumulative Supplement]
At least one court has expressed the opinion that it is misleading to view the attorney-client
relationship as solely one of principal and agent, since "the attorney is held to obligations to
the client which go far beyond those of an agent and beyond the principles of agency, just as
they transcend the legal bounds of an arm's-length commercial transaction." 70 Nevertheless,
most courts take the view that an attorney-client relationship is one of agency, and is
governed by the rules applied to other agencies, 71 its fiduciary aspects notwithstanding.
Thus, the attorney-client relationship is regarded by most courts as contractual in nature,
and as generally governed by the traditional law of contracts, 72 and a contract analysis is
used in determining whether it exists under a given set of facts. 73
There are a few courts which adhere so strictly to such a contract analysis that they refuse
to recognize the existence of an attorney-client relationship unless it can be shown that the
parties entered into an express agreement as to the nature of the work to be undertaken by
the lawyer and the amount of his compensation. 74 Similarly, there are a few courts which
hold that there can be no attorney-client relationship unless it can be established that a fee
or retainer has been paid to the lawyer, or at least that the lawyer has submitted a bill for his
services. 75 However, the majority of courts hold that, in general, no formalities are necessary
for the formation of an attorney-client relationship. 76 Unless the services to be performed by
the attorney cannot be completed within one year, so that a written attorney-client agreement
becomes necessary under the statute of frauds, 77 no express agreement of any kind, either
written or oral, is needed to establish an attorney-client relationship; in the absence of an
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express agreement, an agreement creating the relationship will be implied from the parties'
conduct. 78 The attorney may, of course, condition a promise to furnish legal advice or
services on payment of a fee, 79 but under the majority rule there is never a requirement that
payment of a fee or retainer be demanded by the lawyer, 80 and in the absence of such a
demand there is no requirement that a fee or retainer be paid by the alleged client. 81
To establish an attorney-client relationship, the attorney need not appear in court in the
client's behalf (assuming court appearances are contemplated) 82 or even express his consent
to accept the client's case. 83 The relationship can arise at any stage of the investigation or
proceeding initiated by the attorney, 84 and it can exist regardless of any blood relationship 85
or personal friendship 86 between the parties. It is particularly interesting to note that, if a
formal agreement is not mandated by local law, no such agreement is needed to establish an
attorney-client relationship even if a local "standard" purports to require the use of one, 87 or
even if the parties in question have entered into formal attorney-client contracts on previous
occasions, in connection with legal matters now concluded. 88
With the majority of courts rejecting the need for contractual formalities, it is not surprising
that the question whether an attorney-client relationship exists depends, in most jurisdictions,
on the facts and circumstances of each case. 89 Nonetheless, it is possible to identify certain
factors which will suffice in most jurisdictions to support an allegation that an attorney-client
relationship exists between a lawyer and a lay individual. A clue to those factors can be found
in the 1886 case of Ryan v Long, 90 in which the court had to decide whether an attorneyclient relationship existed between the parties in order that the defendant lawyer might be
held liable to the plaintiff for professional negligence. "[I]t sufficiently appears," the court
stated, "that plaintiff, for himself, called upon defendant, as an attorney at law, for 'legal
advice,' and that defendant assumed to give him a professional opinion in reference to the
matter as to which plaintiff consulted him. Upon this state of facts," the court concluded,
"the defendant must be taken to have acted as plaintiff's legal adviser at plaintiff's request,
and so as to establish between them the relation of attorney and client."
Among those courts which do not require contractual formalities, many courts have tended
to rely on the same factual circumstances as those cited in Ryan in determining whether an
attorney-client relationship exists. Indeed, one frequently encounters the statement that an
attorney-client relationship "is sufficiently established when it is shown that the advice and
assistance of the attorney are sought and received in matters pertinent to his profession." 91
While it can be stated with a certain amount of accuracy that, at least for purposes of
resolving many of the issues that arise in the attorney-client context, the existence of an
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attorney-client relationship is sufficiently established under the general majority rule when
it is shown that the alleged client consulted with the lawyer in question, 92 that he did so
with the intent to seek legal advice or assistance, 93 that he made a request for such advice or
assistance, 94 and that he received from the lawyer either the advice or assistance requested or
a promise that such would be provided, 95 it is also true that many courts have demonstrated
a certain inclination to find, or not to find, an attorney-client relationship where questions
of basic fairness seemed to dictate the result reached. Some courts, while stopping short of
adopting the minority rule requiring contractual formalities, have at least suggested some
prerequisites or guidelines in addition to those invoked in Ryan, 96 and some courts have
indicated a willingness to accept less than the factual picture presented in Ryan, at least
in cases involving the applicability of the attorney-client privilege or some aspect of the
attorney's fiduciary duty toward his client. 97
Each of the factors that have been expressly or implicitly recognized by the courts as necessary
for or indicative of an attorney-client relationship are discussed next in this article, 98 with
an attempt being made to analyze the relative importance of each factor as an element of the
relationship. In an effort to strengthen the case in favor of the relationship, counsel should, of
course, attempt to prove as many of these elements as possible, placing particular emphasis
on the essential elements while not neglecting the less important ones.
Note:
The factors discussed here are significant in determining whether an attorney-client
relationship exists only in cases involving an attorney who is alleged to have been employed
or retained privately. Where a public defender or volunteer attorney is appointed by a court
to represent an individual, different (and simpler) rules as to the creation of an attorneyclient relationship apply. In some jurisdictions, the relationship arises upon the attorney's
appointment. 99 In other jurisdictions, it arises as soon as the attorney is deemed to have
acknowledged the appointment, as where he fails to assess a conflict of interests and to ask
for a removal promptly after learning of the appointment. 1

CUMULATIVE SUPPLEMENT
Cases:
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Plaintiff's unilateral belief does not confer upon him or her the status of a client in an attorneyclient relationship. Lombardi v. Lombardi, 127 A.D.3d 1038, 2015 WL 1810396 (2d Dep't
2015).
Drug defendant's conversations with attorney regarding his supervised release violation
were not sufficient to create attorney-client relationship under Nebraska law; conversations
consisted of general legal questions akin to what a non-lawyer would ask a lawyer at a party.
U.S. v. Williams, 720 F.3d 674 (8th Cir. 2013).
A joint defense agreement establishes an implied attorney-client relationship with the codefendant. Roosevelt Irr. Dist. v. Salt River Project Agr. Imp. and Power Dist., 810 F. Supp.
2d 929 (D. Ariz. 2011).
The formation of an attorney-client relationship hinges upon the client's reasonable belief
that he is consulting a lawyer in that capacity and his manifested intention to seek
professional legal advice. Merck Eprova AG v. ProThera, Inc., 670 F. Supp. 2d 201 (S.D.
N.Y. 2009).
Although court may consider putative client's subjective belief that attorney-client
relationship exists, that belief alone is not sufficient to establish an attorney-client
relationship, and, instead, to determine whether such a relationship exists, it is necessary to
look at the words and actions of the parties. In re Persaud, 467 B.R. 26 (Bankr. E.D. N.Y.
2012).
A community property or marital interest in spouse's recovery does not create either an
attorney client relationship or a duty to the non-client spouse. Thayer v. Kabateck Brown
Kellner LLP, 2012 WL 2366411 (Cal. App. 1st Dist. 2012), as modified, (June 22, 2012).
An attorney-client relationship is usually expressly created by a contract between the parties,
and it is a question of law whether an attorney-client relationship exists. However, where the
evidence is conflicting, the factual basis for the determination must be resolved before the
legal question is addressed. Ronson v Superior Court (1994, 4th Dist) 24 Cal App 4th 94, 29
Cal Rptr 2d 268, 94 CDOS 2632, 94 Daily Journal DAR 5012, companion case (4th Dist) 24
Cal App 4th 221, 29 Cal Rptr 2d 281, 94 CDOS 2712, 94 Daily Journal DAR 5137, reh den
(Cal App 4th Dist) 94 CDOS 3430, 94 Daily Journal DAR 6450 and reh den (Cal App 4th
Dist) 94 CDOS 3431, 94 Daily Journal DAR 6449.
A legal malpractice action against the former partner of an attorney who failed to timely
file a tort action was properly terminated by summary judgment. Defendant owed no duty
of representation to the plaintiffs even though he had initially been in partnership with
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the plaintiffs' attorney where plaintiffs had been directly referred to the negligent attorney
rather than to the partnership and the partnership had been dissolved two months before the
negligent attorney filed the tort action. Although defendant assisted the negligent attorney
in vacating his office when he became ill, putting his files into storage and taking possession
of a computer disk containing some information about plaintiffs' case, defendant was not
acting as plaintiffs' attorney at the time. Moreover, plaintiffs called their attorney to inquire
about the action at a time when two months still remained to serve the complaint. Daniels v
DeSimone (1993) 13 Cal App 4th 600, 16 Cal Rptr 2d 615, 93 CDOS 1154.
Whether a lawyer represents a party is a question of fact, not appearances, unless the party
knowingly caused the attorney to appear as his agent in a matter. Pembroke State Bank v
Warnell (1995) 218 Ga App 98, 461 SE2d 231, 95 Fulton County D R 2264, reconsideration
den (Ga App) 95 Fulton County D R 2617 and affd, in part, revd, in part (Ga) 471 SE2d
187, 96 Fulton County D R 1827, corrected (Ga) 96 Fulton County D R 2455.
Seeking legal advice does not necessarily include either an offer or an acceptance to establish
an attorney-client relationship. In re Marriage of Stephenson, 2011 IL App (2d) 101214, 955
N.E.2d 618 (Ill. App. Ct. 2d Dist. 2011).
An attorney/client relationship can be created at the initial interview between the prospective
client and the attorney; and, it is possible for confidential information to be passed during
the interview sufficient to disqualify the attorney from representing the opposing party in
related litigation. Rules of Prof.Conduct, Rule 1.9(a). In re Marriage of Newton, 2011 IL
App (1st) 90683, 955 N.E.2d 572 (Ill. App. Ct. 1st Dist. 2011).
An attorney-client relationship may be created as a result of a party's reasonable belief or
expectation, based on the attorney's conduct, that the attorney has endeavored to undertake
representation. Pete v. Anderson, 413 S.W.3d 291 (Ky. 2013).
An attorney-client relationship cannot exist in the absence of any initial communication,
either verbal, written or otherwise, between the attorney and the client. B.A. Kelly Land Co.,
L.L.C. v. Questar Exploration and Production Co., 106 So. 3d 181 (La. Ct. App. 2d Cir.
2012).
The claimant's subjective belief does not establish an attorney-client relationship unless the
lawyer reasonably induced that belief; for this reason, an attorney-client relationship cannot
exist in the absence of any initial communication between the attorney and the client, be it
verbal, written, or otherwise. Dwyer v. Binegar, 95 So. 3d 565 (La. Ct. App. 4th Cir. 2012).
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Under Maryland law, an attorney-client relationship may arise through an explicit agreement
or by implication from a client's reasonable expectation of legal representation and the
attorney's failure to dispel those expectations. Pennsylvania Nat. Mut. Cas. Ins. Co. v.
Perlberg, 819 F. Supp. 2d 449 (D. Md. 2011) (applying Maryland law).
There was no attorney-client relationship between the plaintiff and the defendant attorneys
where the attorneys were employed by the plaintiff's employer's workers' compensation
insurer and, therefore, the plaintiff could not succeed in a legal malpractice action based on
the defendant attorneys' conduct in bringing an action against the manufacturer and seller
of a machine which injured the plaintiff; no attorney-client relationship could be implied
from the fact that the action was commenced in the plaintiff's name or from the fact that
the defendant attorneys sought information from the plaintiff in connection with the action.
DaRoza v Arter (1993) 416 Mass 377, 622 NE2d 604, summary op at (Mass) 22 M.L.W. 464.
No implied attorney-client relationship existed between corporate employer and attorney
who provided infrequent, informal, and free legal advice to his friend regarding friend's
work as employer's business manager; although friend sought and obtained advice from
attorney that was within attorney's professional competence and for the purpose of furthering
employer's interests, employer could not reasonably conclude that attorney represented the
company. Wessell v. Mink Brook Associates, Inc., 35 N.E.3d 377, 25 Wage & Hour Cas. 2d
(BNA) 178 (Mass. Ct. App. 2015).
An attorney-client relationship exists when: (1) a person manifests to a lawyer the person's
intent that the lawyer provide legal services for the person, and (2) the lawyer manifests to the
person consent to do so, fails to manifest lack of consent to do so, knowing that the person
reasonably relies on the lawyer to provide the services, or a tribunal with power to do so
appoints the lawyer to provide the services. Great American E & S Ins. Co. v. Quintairos,
Prieto, Wood & Boyer, P.A., 100 So. 3d 453 (Miss. Ct. App. 2012), cert. granted, 94 So. 3d
290 (Miss. 2012) and judgment aff'd in part, rev'd in part on other grounds, 100 So. 3d 420
(Miss. 2012).
An attorney-client relationship exists when: (1) a person manifests to a lawyer the person's
intent that the lawyer provide legal services for the person; and (2)(a) the lawyer manifests to
the person consent to do so, or (b) fails to manifest lack of consent to do so, knowing that the
person reasonably relies on the lawyer to provide the services, or (c) a tribunal with power to
do so appoints the lawyer to provide the services. Devereaux v. State, 83 So. 3d 387 (Miss.
Ct. App. 2011), cert. granted, 78 So. 3d 906 (Miss. 2012), cert. dismissed, (Mar. 22, 2012).
Under New Jersey law, an attorney-client relationship may be direct or implied, and an
attorney's acceptance of obligations in his professional capacity need not necessarily be
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articulated, in writing or speech but may, under certain circumstances, be inferred from
the conduct of the parties. Carreno v. City of Newark, 834 F. Supp. 2d 217 (D.N.J. 2011)
(applying New Jersey law).
Under New York law, whether an attorney-client relationship was created does not depend
on the existence of a formal retainer agreement or upon payment of a fee; rather, court must
look to words and actions of parties to ascertain existence of such a relationship. Seyler v.
T-Systems North America, Inc., 771 F. Supp. 2d 284 (S.D. N.Y. 2011) (applying New York
law).
Under New York law, an attorney-client relationship may arise by words and actions of
the parties; however, one party's unilateral beliefs and actions do not confer upon him or
her the status of client or charge an attorney with the duty to provide legal counsel. H &
H Acquisition Corp. v. Financial Intranet Holdings, 669 F. Supp. 2d 351 (S.D. N.Y. 2009)
(applying New York law).
An attorney-client relationship is formed by an explicit undertaking to perform a specific
task. Town of Amherst v. Weiss, 120 A.D.3d 1550, 993 N.Y.S.2d 396 (4th Dep't 2014).
Formality is not essential to the formation of an attorney-client relationship; rather, it is
necessary to look at the words and actions of the parties to ascertain if such a relationship
was formed. Zwick v. Wargo, 976 N.Y.S.2d 364 (Fam. Ct. 2013).
Under North Carolina law, relation of attorney and client may be implied from the conduct
of the parties, and is not dependent on the payment of a fee, nor upon the execution of
a formal contract. In re Crescent Resources, LLC, 457 B.R. 506 (Bankr. W.D. Tex. 2011)
(applying North Carolina law).
An attorney-client relationship is formed when a client communicates with an attorney in
confidence seeking legal advice regarding a specific claim and with an intent to form an
attorney-client relationship. Raymond v. North Carolina Police Benevolent Ass'n., Inc., 365
N.C. 94, 721 S.E.2d 923, 190 L.R.R.M. (BNA) 3134 (2011).
Expert testimony: The evidence was sufficient to support the trial court's findings that an
attorney-client relationship existed between plaintiffs sellers and defendant attorney, who
closed a real estate transaction, where it tended to show that plaintiffs relied on defendant to
draw a purchase money note and deed of trust, and the trial court heard testimony from two
experts who stated that, in their opinion, an attorney-client relationship existed between the
parties. Cornelius v Helms (1995) 120 NC App 172, 461 SE2d 338.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

72

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

In order to form an attorney-client relationship with a corporation, the party hiring counsel
on behalf of the corporation must necessarily have authority to do so and must reasonably
believe that an attorney-client relationship has been established. New Destiny Treatment
Ctr., Inc. v. Wheeler, 2011-Ohio-2266, 950 N.E.2d 157 (Ohio 2011).
Record supported a finding that defendant had no reasonable belief or expectation that
attorney friend of victim had assented to the formation of an attorney-client relationship
with defendant, such that the attorney-client privilege did not apply to communications
between defendant and attorney, even though defendant denied that attorney told defendant
that attorney was not acting as defendant's attorney, where attorney testified that she told
defendant more than once that she was not acting as defendant's attorney and was present
at the scene because of her friendship with victim, not as an attorney. West's T.C.A. § 23–
3–105; Sup.Ct.Rules, Rule 8, Rules of Prof.Conduct, Rule 1.0 et seq. State v. Jackson, 444
S.W.3d 554 (Tenn. 2014).
Record could not support a finding of an implied attorney-client relationship between
attorney for operators of automobile dealership and attorney for dealership trade
association, of which the dealership was a member, regarding an intended sale of the
dealership, and thus the attorney-client privilege did not apply to the substance of a phone
conversation between the attorneys about the sale, given that there was no contractual
attorney-client relationship, where operators' attorney did not, inter alia, ask association's
attorney to represent him or his clients or tell her that he wanted to engage her to provide legal
services to him or his clients, and association's attorney testified, inter alia, that she provided
only general information, not legal advice. Rules of Evid., Rule 503. In re Baytown Nissan
Inc., 451 S.W.3d 140 (Tex. App. Houston 1st Dist. 2014), reh'g overruled, (Nov. 25, 2014).
Existence of attorney-client relationship between class counsel and absent class members
in class action seeking assignment of retailers' rights to request sales-tax refunds from
Comptroller of Public Accounts did not give rise to implied power for trial court to establish
attorney-client relationships between class counsel and absent individuals for individual
administrative refund proceedings against Comptroller, where individuals had been provided
no notice of their attorney-client relationship and no opportunity to make informed decisions
about their representation. Vernon's Ann.Texas Rules Civ.Proc., Rule 42(c)(2)(A); State
Bar Rules, V.T.C.A., Government Code Title 2, Subtitle G App. A, Art. 10, § 9, Rules of
Prof.Conduct, Rule 1.03. Assignees of Best Buy v. Combs, 395 S.W.3d 847 (Tex. App. Austin
2013), rule 53.7(f) motion granted, (May 3, 2013).
While it is generally a relationship created by contract, an attorney-client relationship can be
implied based on the conduct of the parties. Sotelo v. Stewart, 281 S.W.3d 76 (Tex. App. El
Paso 2008), reh'g overruled, (June 18, 2008) and review denied, (Mar. 27, 2009).
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An attorney-client relationship can be implied from the parties' conduct indicating the intent
to enter into such a relationship. Sotelo v. Stewart, 281 S.W.3d 76 (Tex. App. El Paso 2008),
reh'g overruled, (June 18, 2008) and review denied, (Mar. 27, 2009).
An attorney-client relationship was not formed between mother of daughter killed in
automobile accident and lawyer hired by insurer to defend owner and driver of insured car,
and thus alleged failure of lawyer to disclose conflict of interest to mother did not equitably
estop driver from asserting two year statute of limitations defense in wrongful death action
brought by mother, where there was never any discussion of or agreement on attorney fees,
there was never an agreement on the nature of work that lawyer would perform for mother,
mother never asked lawyer to represent her, lawyer never told mother he was her attorney,
and mother had only one set of communications with lawyer prior to expiration of limitations
period, in which lawyer asked mother to sign a waiver of service in connection with the
temporary administration of daughter's estate and subsequently mailed waiver of service to
mother. V.T.C.A., Civil Practice & Remedies Code § 16.003(b). Hill v. Bartlette, 181 S.W.3d
541 (Tex. App. Texarkana 2005); West's Key Number Digest, Attorney and Client 64.
Class action: Attorneys' act of filing a class action suit on behalf of all state chiropractors
against insurance companies that refused or delayed payment did not, absent certification,
establish an implied attorney-client relationship with those state chiropractors who were not
named as plaintiffs, and thus, attorneys for named plaintiffs in class action lawsuit owed no
precertification duty to potential class members that could be basis for claim of malpractice.
Gillespie v. Scherr, 987 S.W.2d 129 (Tex. App. Houston 14th Dist. 1998), as clarified on
denial of reh'g, (Feb. 4, 1999); West's Key Number Digest, Attorney and Client 64.
Even if the determination of an attorney-client relationship is a question of law, such a
determination can only be made in the context of the antecedent facts. Lawyer Disciplinary
Bd. v. Haught, 757 S.E.2d 609 (W. Va. 2014).
Common law governs the formation of the attorney-client relationship. Lawyer Disciplinary
Bd. v. Nace, 753 S.E.2d 618 (W. Va. 2013), cert. denied, 134 S. Ct. 474, 187 L. Ed. 2d 318
(2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 8. Basic factors—Consultation with attorney
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[Cumulative Supplement]
If an attorney-client relationship is to arise between a lawyer and a particular individual,
there clearly must be some sort of consultation directly or indirectly involving the two
parties, whether face-to-face, by telephone, or through the mail. In setting forth local
requirements for an attorney-client relationship, a few courts have expressly cited the need for
a "consultation," 2 but it seems obvious that some type of discussion or other communication
involving the parties is implicitly necessary even in jurisdictions in which the courts have not
expressly mentioned it, for without it the other elements of an attorney-client relationship
could hardly come to fruition. In a typical case, a consultation takes the form of a discussion,
conference, or some other exchange of words concerning a particular subject, the length of
the exchange depending on such factors as the complexity of the subject and the amount of
prior interaction between the parties. In some decisions however, the courts appear to have
recognized that, if the lawyer is then handling or has previously handled other matters for
the lay party, regardless of whether these other matters are related to the matter presently
in question, the consultation can consist of nothing more than an act by which the lay party
communicates unilaterally with the attorney by delivering to his office, either personally or
through the mail, documents or letters that pertain to the subject presently concerning him. 3
Although it is natural to think of this fundamental element as a consultation conducted
personally between a party in need of legal assistance and an attorney, there are a number
of situations in which the requirement can be met even though the individual initiating
the consultation does not himself require legal advice or services. As a rule, an attorneyclient relationship, being contractual in nature, depends on the consent of the parties to
the relationship and cannot be based on dealings between a lawyer and an intermediary. 4
Still, a consultation will suffice as an element of an attorney-client relationship where the
lay participant is, for example, the spouse, 5 parent, 6 doctor, 7 or insurer 8 of the person
in need of the attorney's services and is acting with at least implied authority given by that
person. Such "consultation by proxy" usually occurs because the person actually in need
of legal help is disabled or incarcerated and is therefore incapable of consulting with the
attorney in person, and issue is almost never taken with the claim of authority expressly or
implicitly asserted by the party who consults with the lawyer on a substitute basis. Where an
attorney-client relationship comes into existence as the end result of a consultation initiated
by a party who is not himself in need of legal assistance, the rights and obligations of a client
apparently flow to both the consulting party 9 and the individual whose legal needs made the
consultation necessary in the first place. 10
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It is also apparent that a consultation need not always be held with the attorney himself in
order for it to give rise to an attorney-client relationship involving him. In accordance with
the general rules of partnership law, for example, a lawyer-client relationship between a lay
party and each of the members of a law firm can result from a consultation with only one
of the firm's partners. 11 Moreover, a consultation with an attorney's secretary or clerk may
provide a sufficient foundation for an attorney-client relationship between the lay party and
the attorney if it can be shown that the secretary or clerk had been given actual or apparent
authority to discuss the lay party's legal matter. Apparent authority results from conduct
by the attorney, such as his holding out of the secretary or clerk as being authorized or
his knowingly allowing the secretary or clerk to give the appearance of having authority,
which causes the lay party to reasonably believe, and to act in reliance on the belief, that
the secretary or clerk was in fact authorized to discuss the lay party's legal problem as the
lawyer's agent. 12
Comment:
Although a consultation directly or indirectly involving an attorney and another person
constitutes the very basis of an attorney-client relationship, the fact of such a consultation is
never enough, by itself, to give rise to the relationship. Even in jurisdictions where proof of
contractual formalities is not required, there must be one or more additional factors present
as well, the exact number of additional factors depending, in some jurisdictions, on the
specific issue being litigated. 13

CUMULATIVE SUPPLEMENT
Cases:
Assuming that American law governed the attorney-client privilege dispute involving
unlicensed in-house lawyer for Dutch bank, bank employees could not have made a
reasonable mistake of fact regarding attorney's licensure status, as would provide an
exception under American law to the rule that attorney-client privilege does not protect
communications with non-attorneys; Dutch law required that the employer of a licensed inhouse attorney sign a professional charter committing the employer to honor its attorney's
independence, and Dutch law permitted in-house counsel to be unlicensed. Anwar v. Fairfield
Greenwich Ltd., 306 F.R.D. 117 (S.D. N.Y. 2013), order aff'd, 982 F. Supp. 2d 260 (S.D.
N.Y. 2013) (applying Dutch law).
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Telephone conversation between attorney and counsel for plaintiff in personal injury action
against timeshare resort, during which attorney sought contract to assist counsel with matter,
did not give rise to attorney-client relationship between plaintiff and attorney, and thus did
not disqualify attorney from representing individual timeshare owners after they were added
as defendants in action; no confidential information was imparted to attorney by plaintiff's
counsel, and conversation involved two law firms discussing fee arrangements, rather than
layperson approaching member of bar for help. Guerrero v. Bluebeard's Castle Hotel Inc.,
982 F. Supp. 343 (D.V.I. 1997).
Under California law, relationship of attorney and client is established prima facie at the
time of preliminary consultation with view toward retention, even if actual retention does not
materialize. In re Muscle Improvement, Inc., 437 B.R. 389 (Bankr. C.D. Cal. 2010) (applying
California law).
Under Connecticut law, attorney-client relationship is established when advice and assistance
of attorney is sought and received in matters pertinent to his profession. In re Gold, 533 B.R.
851 (D. Conn. 2015) (applying Connecticut law).
Attorneys appointed to represent juvenile in dependency proceedings, even if such
representation was limited, had an attorney-client relationship with juvenile and were bound
by rules of confidentiality of information which regulated all attorneys. West's F.S.A. §
90.502; West's F.S.A. R.Juv.P.Rule 8.217; West's F.S.A. Bar Rule 4–1.2. R.L.R. v. State, 116
So. 3d 570 (Fla. 3d DCA 2013).
For purposes of a legal malpractice action, the basic question in regard to the formation of
the attorney-client relationship is whether the evidence sufficiently established that advice or
assistance of the attorney is both sought and received in matters pertinent to his profession.
Kahn v. Britt, 765 S.E.2d 446 (Ga. Ct. App. 2014).
No attorney-client relationship existed at time of disputed stock purchase, and therefore
attorney owed client no fiduciary duty regarding stock purchase, where client had sought
advice from attorney five years before purchase regarding the possibility of filing bankruptcy,
but client did not consult with or ask attorney to provide further legal work during the five
years prior to the stock purchase. Berry v. McFarland, 278 P.3d 407 (Idaho 2012).
Under Illinois law, no attorney-client relationship existed between law firm, retained to
represent general contractor, and subcontractor hired by contractor to assume responsibility
for completion of project, nor was law firm representing subcontractor when it negotiated
with property owner to obtain release of retainage, though subcontractor, which was also
benefited by these negotiations, may have signed off on check drawn from joint account

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

77

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

of general contractor and subcontractor to pay law firm's fee; subcontractor's agents never
spoke with law firm about representing subcontractor, never provided law firm with any
confidential information that it used in these negotiations, and could have no reasonable
belief regarding existence of attorney-client relationship between subcontractor and law firm.
In re Raymond Professional Group, Inc., 400 B.R. 624, 51 Bankr. Ct. Dec. (CRR) 76 (Bankr.
N.D. Ill. 2009) (applying Illinois law).
The attorney/client relationship can come into being during the initial contact between the
layperson and the attorney; whether the relationship is formed appears to hinge on the client's
belief that he is consulting an attorney in that capacity and his manifested intention to seek
professional legal advice. Rules of Prof.Conduct, Rule 1.9(a). In re Marriage of Newton,
2011 IL App (1st) 90683, 955 N.E.2d 572 (Ill. App. Ct. 1st Dist. 2011).
Contact with potential client via third party: No attorney-client relationship existed between
mother, whose wrongful death claim arising from her son's drowning in a college swimming
pool was time-barred, and attorney, who was stopped briefly in bank lobby by mother's
brother, a guard, in order to inquire about time limitation, and therefore, mother had no
malpractice claim against attorney; mother made no attempt to contact attorney or schedule
an appointment with her, mother did not enter into contract for legal services nor pay for
advice from attorney, and mother admitted that she did not think attorney was representing
her in wrongful death claim. Douglas v. Monroe, 743 N.E.2d 1181 (Ind. Ct. App. 2001);
West's Key Number Digest, Attorney and Client 64.
An attorney-client relationship, as could support a legal malpractice claim, cannot exist in
the absence of any initial communication, whether verbal, written, or otherwise, between the
attorney and the client. Palumbo v. Shapiro, 81 So. 3d 923 (La. Ct. App. 4th Cir. 2011), writ
denied, 2012-140 La. 3/23/12, 2012 WL 1193914 (La. 2012).
An attorney-client relationship can be created through preliminary consultations, even
though the attorney is never formally retained and the client pays no fee. Bays v Theran
(1994) 418 Mass 685, 639 NE2d 720.
An attorney-client relationship was created between the plaintiff and the attorney who
thereafter was retained by the defendant where (1) the plaintiff communicated with the
attorney by mail and telephone with a view to possibly retaining him, (2) the plaintiff and
the attorney discussed various aspects of a potential suit against the defendant, and (3) the
attorney counselled the plaintiff concerning some of the basic legal considerations involved
in such a suit. Bays v Theran (1994) 418 Mass 685, 639 NE2d 720.
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Husband allegedly speaking with someone at attorney's office did not render husband a
prospective client, and therefore, disqualification of attorney upon being retained by wife
in divorce proceedings was not warranted; husband did not consult with or speak with
attorney, attorney's legal assistant took a voicemail from husband that was an inquiry about
representation, but she left two in response informing husband that attorney could not
represent husband, and husband sent e-mail to wife listing 12 attorneys, including attorney
she retained, that would be unavailable to her since he had contacted them for "legal advice"
and advising her to contact his friend for guidance. Rules of Prof.Conduct, Rule 1.18.
Bernacki v. Bernacki, 1 N.Y.S.3d 761, 2015 WL 177023 (Sup 2015).
Putative client had a reasonable belief that attorney was acting as his attorney in a sexual
harassment matter when he first met with attorney, and thus, an attorney-client relationship
existed, even though attorney later refunded $500 of $1,500 "investigative retainer" and no
formal written fee agreement was executed at that time, where attorney advised client that he
had "a good claim, highly winnable" against his former employer and that he had three years
from the date of his resignation to bring the lawsuit, and attorney obtained client's personnel
folder from employer and met with client a month later to discuss case. In re Disciplinary
Action Against McKechnie, 2003 ND 22, 656 N.W.2d 661 (N.D. 2003); West's Key Number
Digest, Attorney and Client 64.
No attorney-client relationship existed between attorney and his client's daughter, whom
attorney represented without her knowledge or consent in creditor's action to recover debt
on credit card issued to client in daughter's name without her knowledge, and thus attorney
did not violate professional conduct rules relating to abiding by a client's decision whether
to settle a matter, informing client of a decision requiring informed consent, and keeping a
client reasonably informed; there was no express attorney-client relationship, and there was
no implied attorney-client relationship because daughter was unaware of case and had no
reasonable expectation that attorney was representing her. Rules of Prof. Cond., Rules 1.2(a),
1.4(a)(1, 3). Disciplinary Counsel v. Mamich, 2010-Ohio-1044, 928 N.E.2d 691 (Ohio 2010).
Even a short consultation may create an attorney-client relationship. State v. Reeder, 330
P.3d 786 (Wash. Ct. App. Div. 1 2014).

[Top of Section]
[END OF SUPPLEMENT]
§ 9. Basic factors—Consulting party's intent to seek legal advice or services
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[Cumulative Supplement]
For a consultation with an attorney to result in the formation of an attorney-client
relationship, the person initiating the consultation must do so with the intent or purpose of
seeking legal advice or assistance from the attorney. This requirement has been expressed
in a number of different ways by the courts, which have stated variously that the would-be
client must consult with the attorney "for the purpose of securing primarily … an opinion on
law or … legal services or … assistance in some legal proceeding"; 14 "in matters pertinent to
[the attorney's] profession"; 15 "as an attorney at law"; 16 or for the purpose of "becom[ing] a
client." 17 For purposes of determining the would-be client's state of mind in this regard, the
crucial factor is what the client himself believed or thought at the time of the consultation,
and not what the lawyer thought. 18
The importance of the consulting party's intent or purpose as an element of an attorney-client
relationship is demonstrated in numerous cases holding that such a relationship does not
arise where an attorney is consulted in a capacity other than his professional legal capacity. 19
There can be no attorney-client relationship where an attorney is consulted merely as an agent
or negotiator employed by another, 20 as a notary public, 21 as a trustee or depository, 22
or as an abstractor of title. 23 Nor can there be an attorney-client relationship where the
consulting party engages the attorney in what amounts to a casual or incidental discussion
of a legal matter, without any real and present intent to employ the attorney to work on the
matter professionally. 24
Case Illustration:
A truck was involved in a fatal accident when its driver was unable to negotiate a turn
at a T-intersection. The truck driver's widow sued the township which maintained the
intersection, alleging that the township was negligent in failing to post proper warning signs.
Pursuant to this claim, the attorney representing the widow came to the home of the truck's
owner (the decedent's employer), requesting information supporting not only the widow's
suit against the township but also a potential workmen's compensation claim against the
owner-employer. During the course of this visit, the parties also discussed the possibility
that the attorney might additionally represent the owner-employer in a property-damage
claim against the township, the owner-employer at one point stating, however, that he was
confident of prevailing in such a claim even without the assistance of counsel, in view of an
assurance given him by a township supervisor that there was adequate insurance "for this
type of thing." In a later malpractice action in which the owner-employer argued that his
conversation with the attorney had given rise to an attorney-client relationship, the court
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rejected the assertion on the ground that the discussion of the potential property-damage
claim had been merely "incidental" to the main purpose of the attorney's visit and had, at
best, given rise to nothing more than an "expectation" eventually to employ the attorney
professionally. 25
Comment:
Where the existence of an attorney-client relationship is significant for the purpose of
determining the applicability of the attorney-client privilege, 26 or of resolving an issue which
concerns some aspect of the fiduciary duty owed by a lawyer to his client, such as his duty
to avoid a conflict of interests, 27 courts in some jurisdictions appear to hold that proof of
consultation with an attorney with the intent of obtaining legal advice or assistance is all that
is needed to establish the relationship. When faced with either or both of these issues, such
courts hold that an attorney-client relationship, sometimes termed a "tentative" attorneyclient relationship, 28 arises as soon as there occurs "the engagement or consultation of a
lawyer … for the purpose of obtaining legal services or advice," 29 or a consultation with a
lawyer "with the view of enlisting the attorney's services"; 30 nothing is said or apparently
implied by these courts regarding any requirement that the consulting party actually request
or receive such advice or services. However, proof of one or both of these additional factors
is necessary in other jurisdictions even where the underlying issue involves the attorney-client
privilege or the attorney's fiduciary duty, and proof of both additional elements appears to
be needed in all jurisdictions where the underlying issue involves neither of these matters. 31

CUMULATIVE SUPPLEMENT
Cases:
Under Pennsylvania law, absent evidence that distributor sought advice or assistance from
attorney in negotiating new distributorship agreement with attorney's client and that attorney
agreed to joint representation in drafting agreement, no implied attorney-client relationship
arose that could support distributor's claims of malpractice and breach of duty against
attorney; client brought attorney into negotiations at initial meeting and distributor did not
pay for attorney's services, although attorney did have some direct communications with
distributor after initial meeting. Capitol Surgical Supplies, Inc. v. Casale, 86 Fed. Appx. 506
(3d Cir. 2004); West's Key Number Digest, Evidence 64.
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The existence of an attorney-client relationship hinges upon the client's belief that he is
consulting a lawyer in that capacity and his manifested intention to seek professional legal
advice. U.S. v. Nicholas, 606 F. Supp. 2d 1109 (C.D. Cal. 2009).
In general, a relationship of client and lawyer arises when a person manifests to a lawyer the
person's intent that the lawyer provide legal services to the person, and either: (1) the lawyer
manifests to the person consent to do so, or (2) the lawyer fails to manifest lack of consent
to do so, and the lawyer knows or reasonably should know that the person reasonably relies
on the lawyer to provide the services. Restatement (Third) of the Law Governing Lawyers §
14. Austen v. Catterton Partners V, LP, 831 F. Supp. 2d 559 (D. Conn. 2011).
The relationship between attorney and client hinges on the client's intention to seek legal
advice and his belief that he is consulting an attorney. N.L.R.B. v. Jackson Hosp. Corp., 257
F.R.D. 302, 186 L.R.R.M. (BNA) 2659 (D.D.C. 2009).
The attorney-client privilege does not exempt a document from disclosure, pursuant to the
Freedom of Information Act (FOIA) exemption for documents that would not be available
by law to a party other than an agency in litigation with the agency, simply because the
communication involves the government's counsel; rather, the communication with counsel
must concern a legal matter for which the client has sought professional advice. 5 U.S.C.A.
§ 552(b)(5). Judicial Watch, Inc. v. Department of Army, 435 F. Supp. 2d 81 (D.D.C. 2006);
West's Key Number Digest, Records 57.
Brief meeting between attorney and bank officer in public atrium outside of auditorium in
which attorney was to speak at seminar did not create attorney-client relationship between
attorney and bank, despite officer's contention that she shared confidential information
about bank with attorney and he provided legal advice to her; evidence did not show that
officer had reasonable belief that attorney was acting as bank's attorney, officer never told
anyone at bank about attorney or that it was her goal to hire him, nor did officer tell anyone
about legal advice attorney supposedly gave in atrium. Kramer v. American Bank and Trust
Company, N.A., 989 F. Supp. 2d 709 (N.D. Ill. 2013).
Description of communication between college's chief financial officer (CFO) and insurance
risk manager as consisting of email correspondence regarding insurance coverage, limits,
and relaying legal advice on disclosure of coverage information, was sufficient to support
conclusion that it was made for primary purpose of obtaining legal advice in employee's
action related to alleged improper termination in violation of her rights under Family
Medical Leave Act (FMLA), as required to protect communication under attorney-client
privilege, even though it was neither authored by an attorney nor received by one. Family and
Medical Leave Act of 1993, § 2, et seq., 29 U.S.C.A. § 2601, et seq. White v. Graceland College
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Center for Professional Development & Lifelong Learning, Inc., 586 F. Supp. 2d 1250, 239
Ed. Law Rep. 1099 (D. Kan. 2008); West's Key Number Digest, Witnesses 201(1).
Attorney-client relationship arises under New York law only when one contacts attorney in
his capacity as such for purpose of obtaining legal advice or services. Maloney v. County of
Nassau, 623 F. Supp. 2d 277 (E.D. N.Y. 2007), order clarified on reconsideration, 2009 WL
922064 (E.D. N.Y. 2009).
Business and economic advice: When a lawyer acts as a business or economic advisor, there is
no special relationship to give rise to a privilege to protect his advice from disclosure. Energy
Capital Corp. v. U.S., 45 Fed. Cl. 481 (2000); West's Key Number Digest, Witnesses 200.
Under Arizona law, there is no requirement that attorney-client relationship be subject to
express oral or written agreement, and relationship may be formed by intent among parties
to create attorney-client relationship or acquiescence. Barten v. State Farm Mut. Auto. Ins.
Co., 28 F. Supp. 3d 978 (D. Ariz. 2014) (applying Arizona law).
No attorney-client relationship arises for purposes of the attorney-client privilege if a person
consults an attorney for nonlegal services or advice in the attorney's capacity as a friend,
rather than in his or her professional capacity as an attorney. Cal. Evid. Code §§ 950, 951,
954. Palmer v. Superior Court, 2014 WL 6662053 (Cal. App. 2d Dist. 2014).
When a party seeking legal advice consults an attorney at law and secures that advice, the
relation of attorney and client is established prima facie. Chih Teh Shen v. Miller, 212 Cal.
App. 4th 48, 2012 WL 6619025 (2d Dist. 2012).
In a personal injury action, substantial evidence supported the trial court's finding that
a videotape of a conversation between plaintiff and her brother (an attorney), made
while she was in the hospital following her slip-and-fall accident, contained a confidential
communication between a lawyer and client. The only people present during the videotaped
conversation were plaintiff and her brother. Her brother executed a declaration indicating
that his initial visit to his sister in the hospital the day she was injured was as a brother,
not as a lawyer, but that after observing plaintiff's condition and speaking with her, his role
changed to that of an attorney gathering information for potential litigation. The brother,
who had been plaintiff's attorney in two prior lawsuits, returned to the hospital two days
later as plaintiff's attorney and videotaped his questions and plaintiff's answers regarding the
accident. Although there was nothing in the record indicating whether plaintiff believed that
an attorney-client relationship existed at that time, such a belief could be inferred from the
circumstances surrounding the videotaping session. Hiott v Superior Court (1993, 2nd Dist)
16 Cal App 4th 712, 20 Cal Rptr 2d 157, 93 CDOS 4445, 93 Daily Journal DAR 7523.
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Under New York law, formation of attorney-client relationship hinges upon client's
reasonable belief that he is consulting lawyer in that capacity and his manifested intention to
seek professional legal advice; no special formality is required to demonstrate establishment
of relationship. Protostorm, LLC v. Antonelli, Terry, Stout & Kraus, LLP, 834 F. Supp. 2d
141 (E.D. N.Y. 2011) (applying New York law).
Attorney's consultation with child's maternal grandfather on custody issues resulted in a
potential client relationship, rather than an attorney-client relationship, for purposes of
alleged conflicts of interest, after attorney represented child's father seeking modification of
parenting schedule; even though grandfather paid attorney $100 initial fee, attorney advised
potential clients that her initial consultation was in a limited capacity and she was not yet their
attorney, attorney did not obtain any information that was adverse to interests of grandfather
or mother, attorney's consultation notes reflected disclosure of general information about
earlier custody hearing, and attorney did not provide legal advice to grandfather. Rules of
Prof.Conduct, Rule 1.18. Kuntz v. Disciplinary Bd. of Supreme Court of North Dakota,
2015 ND 220, 869 N.W.2d 117 (N.D. 2015).
Legal research that attorney conducted as city council member in preparation for a city
council vote did not create an attorney-client relationship with city, even though the attorney
shared that information with fellow council members as part of deliberations. Joe v. Two
Thirty Nine Joint Venture, 145 S.W.3d 150 (Tex. 2004); West's Key Number Digest, Evidence
64.
Father was "former client" of attorney with whom father and his wife had meeting, for
purpose of his motion to disqualify attorney as counsel for mother in her proceeding to
remove geographical limitation that was imposed pursuant to post-divorce agreed order
modifying parent-child relationship; although counsel testified that he had no recollection
of meeting with father and his wife, father had consulted counsel with a view to obtaining
professional legal services from him in connection with geographical limitation and mother's
alleged desire to relocate with child. State Bar Rules, V.T.C.A., Government Code Title 2,
Subtitle G App. A, Art. 10, § 9, Rules of Prof.Conduct, Rule 1.09; Rules of Evid., Rule 503(a)
(1). In re Z.N.H., 280 S.W.3d 481 (Tex. App. Eastland 2009).
Two actions are required for the formation of an attorney-client relationship: (1) that the
client express a desire to employ the attorney, and (2) that there be a corresponding consent
on the part of the attorney to act for him in a professional matter. Lawyer Disciplinary Bd.
v. Nace, 753 S.E.2d 618 (W. Va. 2013), cert. denied, 134 S. Ct. 474, 187 L. Ed. 2d 318 (2013).
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[Top of Section]
[END OF SUPPLEMENT]
§ 10. Basic factors—Consulting party's request for legal advice or services
[Cumulative Supplement]
Where local law and the nature of the issue being litigated do not allow a finding of the
existence of an attorney-client relationship to be based solely on the fact that a party
consulted with an attorney for the purpose of seeking legal advice or assistance, 32 there must
also be a showing that the alleged client went ahead and made his inner state of mind known
to the lawyer by actually requesting such advice or assistance. Typically, courts announce this
requirement by stating that the attorney's services must be "sought" by the party consulting
him, 33 or that the consulting party's intent to seek the attorney's professional services must
be "manifested." 34
Most courts require the lay party's request for legal advice or assistance to have been
stated expressly. In a few decisions, however, the courts appear to have recognized that if
the attorney is then handling or has previously handled other matters for the lay party,
irrespective of whether these other matters are related to the matter presently in question,
the request for legal advice or services in connection with the matter presently concerning the
lay party may be implied from such party's act of delivering to the attorney's office, either
personally or through the mail, letters or documents that pertain to the subject at hand. 35
Note:
Just as some courts appear to hold that a party's consultation with an attorney with the intent
of seeking legal advice or services is sufficient to create an attorney-client relationship for the
purpose of determining the applicability of the attorney-client privilege, or of resolving an
issue concerning a lawyer's fiduciary duty to his client, 36 a number of other courts appear to
hold that an attorney-client relationship is adequately established for such purposes where
it is shown that the consulting party not only possessed but also manifested an intent to
seek the lawyer's professional help, presumably by expressing a request for such assistance. 37
However, a showing that the attorney actually furnished (or at least promised to furnish)
the advice or services requested by the consulting party is also required, in order to establish
the existence of an attorney-client relationship, in jurisdictions where a lesser amount of
proof has not been deemed sufficient for purposes of resolving these issues, and such an
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additional showing appears to be necessary in all jurisdictions where the underlying issue
involves neither the attorney-client privilege nor the attorney's fiduciary duty. 38

CUMULATIVE SUPPLEMENT
Cases:
Under Colorado law, an attorney-client relationship is established when it is shown that the
client seeks and receives the advice of the lawyer on the legal consequences of the client's past
or contemplated actions. In re Riebesell, 586 F.3d 782, 52 Bankr. Ct. Dec. (CRR) 80, Bankr.
L. Rep. (CCH) P 81609 (10th Cir. 2009).
Under New Jersey law, attorney-client relationship did not exist between borrowers and
lender's attorney where one borrower certified that he was not represented by counsel at
closing of loan transaction, borrower testified that he did not consider attorney as his lawyer
and never sought advice from attorney, and borrower did not realize that he and co-borrower
had been charged $900 for legal fees by attorney in connection with loan transaction. In re
O'Brien, 423 B.R. 477 (Bankr. D. N.J. 2010).
An attorney-client relationship is formed when a person manifests to a lawyer the person's
intent that the lawyer provide legal services for the person and the lawyer fails to manifest
lack of consent to do so, and the lawyer knows or reasonably should know that the
person reasonably relies on the lawyer to provide legal services. Md.Rule 16–812, Rules of
Prof.Conduct, Rule 1.8. Attorney Grievance Com'n of Maryland v. Agbaje, 438 Md. 695,
93 A.3d 262 (2014).
Under Massachusetts law, escrow agent did not seek legal advice from depositors' attorneys,
and thus no attorney-client relationship could be implied; even if attorneys communicated
with agent regarding strategy to use in arbitration, any "advice" from attorneys was forced
on agent, over its vigorous objection, by court order. Boston Property Exchange Transfer
Co. v. Iantosca, 686 F. Supp. 2d 138 (D. Mass. 2010) (applying Massachusetts law).
Attorney and alleged client had attorney-client relationship, under tort theory of establishing
such a relationship, at time attorney entered into investment agreement with alleged client;
alleged client sought legal services from attorney, as she approached him to help her close
conservatorship and invest her money, attorney indicated his law firm could assist her,
alleged client received legal advice from attorney, as, along with investment agreement,
attorney prepared power of attorney that made him alleged client's attorney-in-fact with
respect to several bank accounts, and a reasonable person in alleged client's shoes would have
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relied on the legal advice attorney provided. In re Disciplinary Action against Severson, 860
N.W.2d 658 (Minn. 2015).
Attorney-client relationship was formed between attorney who consulted with a second
attorney on medical malpractice claim filed by second attorney on behalf of client and
bankruptcy trustee appointed in client's bankruptcy case; trustee expressed a desire to employ
attorney, evidenced by letter sent by trustee's office to attorney, which was accompanied
by an application to employ special counsel, a proposed order, and an affidavit requesting
attorney to sign affidavit if documents met with his approval, and attorney signed affidavit
and returned it to trustee, thereby expressing a corresponding consent to act for trustee in a
professional manner. Lawyer Disciplinary Bd. v. Nace, 753 S.E.2d 618 (W. Va. 2013), cert.
denied, 134 S. Ct. 474, 187 L. Ed. 2d 318 (2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 11. Basic factors—Attorney's giving of, or promise to give, requested legal advice or
services
[Cumulative Supplement]
In jurisdictions and situations where the existence of an attorney-client relationship cannot be
established simply by showing that the alleged client consulted with the attorney in question
with the purpose of seeking the latter's professional assistance, 39 or (in other jurisdictions)
not only so consulted but also stated a request for such assistance, 40 the party attempting
to prove the existence of the relationship must also show that the attorney responded to the
consulting party's request by providing him with the legal advice or services he sought. Courts
usually set forth this requirement by stating that an attorney-client relationship depends on
the attorney's assistance being "received" as well as sought by the consulting party, 41 or by
stating that the attorney must "give" the desired assistance. 42 Where it is legal advice that is
sought by the consulting party, the advice provided by the attorney need not be unqualified
in order for it to serve as an element of the attorney-client relationship, at least where the
attorney does not go so far as to inform the consulting party of his lack of expertise in the
legal area involved and refer him to another lawyer. 43
As an alternative to showing that the attorney provided the legal advice or assistance
requested by the consulting party, it can be shown, to establish the existence of a lawyer-client
relationship, that the attorney promised to provide the desired advice or assistance, as where
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he stated to the consulting party that he would "handle" the matter presented to him, 44 or
where he promised "to see what could be done" regarding the alleged client's legal problem. 45
If it is not possible to establish an express promise by the attorney, it may nevertheless be
possible to establish the consulting party's detrimental reliance on an implied promise by
him. Such proof would be accomplished by showing that the consulting party reasonably
relied on the attorney to provide the desired legal services, that the attorney was aware of
this reliance, and that the attorney did nothing to negate it. 46 In typical cases involving
the issue of detrimental reliance, the evidence indicates that the lay party had little or no
personal contact with the attorney himself, and that the consultation took the form of (1) a
discussion or other exchange of words with a secretary or clerk in the attorney's office who
had actual or apparent authority to speak for the attorney, or (2) a delivery to the attorney's
office of documents or letters pertaining to the subject in question. 47 Where the consultation
consisted of a discussion with a secretary or clerk, the reasonableness of the lay party's
reliance on the attorney flows from the fact that the secretary or clerk conveyed to the lay
party the impression that the attorney might be able and willing to assist him professionally,
without expressly promising such assistance. Where the consultation consisted of a delivery
of documents, the element of reasonableness derives from the fact that the attorney was
handling for the lay party at the time of his reliance, or had handled on previous occasions,
matters which may or may not have been related to the matter as to which the sense of reliance
arose.
Case Illustrations:
—A woman injured her back in a fall as she entered a store. A few days later, she telephoned
an attorney's office to obtain legal advice. In response to her call, a secretary in the office
told her to write a letter to the store explaining that she had fallen and received an injury
on the premises; the secretary also arranged for a medical examination with the store's
insurance company and instructed the woman to send the attorney a letter asking for legal
assistance. The woman wrote to the attorney as requested, but the secretary misfiled the
letter, and the attorney neither discovered the letter nor contacted the woman until after
the period of limitations on the woman's claim against the store had expired. In an action
brought by the woman against the attorney for legal malpractice, the court held that there
were genuine issues of material fact as to whether an attorney-client relationship existed
between the injured woman and the defendant lawyer, the determination depending on
whether the secretary had been given actual or apparent authority to speak for the attorney
professionally, so that the plaintiff might be said to have reasonably relied on the attorney
to provide the legal assistance which the secretary had indicated he might be willing and able
to provide, and so that the secretary's awareness of the plaintiff's reliance might be imputed
to the attorney. 48
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—An attorney was representing a client in a voluntary bankruptcy proceeding filed on behalf
of the client's family corporation. He was also handling another legal matter for the client
and his wife, and had taken care of at least one other legal problem for them in the past.
While the bankruptcy proceeding and the other legal matter were still pending, a suit for debt
was brought against the client and his family corporation. The client delivered the suit papers
to the attorney's office, leaving them with either the attorney himself or his secretary, but
the attorney, who in any event knew about the papers but who did not wish to represent the
client in this particular suit, never filed an answer in the suit and never advised the client that
he was refusing to handle the matter. A default judgment against the client in the debt action
resulted, and the client brought suit against the attorney for legal malpractice. The court
held that, because the defendant attorney was handling other matters for the plaintiff client
at the time, the client was justified in leaving the suit papers with him or with his secretary.
Implicitly recognizing that an attorney-client relationship had arisen between the parties with
respect to the debt suit, the court further held that, in view of the attorney's awareness of the
suit, he was under a duty to inform the client of his desire not to represent him in the matter
so that the client could retain other counsel and thereby avoid a default judgment. 49
The majority rule rejecting the need for an express contract as proof of an attorney-client
relationship is justified, in part, by the recognition that the existence of such a relationship can
be demonstrated and reinforced by the attorney's own conduct. 50 Indeed, the importance of
the attorney's own conduct, in the form of his giving or promising to give the legal advice
or assistance sought by the party consulting him, is reflected in the fact that in a number
of cases the absence of such conduct has been specifically cited by the courts as evidence
that no attorney-client relationship existed, at least for purposes of resolving issues other
than the applicability of the attorney-client privilege or some facet of an attorney's fiduciary
obligations toward his client.
Case Illustration:
A woman injured in a fall sent to an attorney, three years after the accident, a signed
authorization empowering him to represent her in a personal injury claim on a contingentfee basis. The lawyer's partner responded to the authorization by writing to the woman and
advising her that the lawyer was occupied in the legislature and would contact her at a later
time. Several months afterwards, the woman wrote the attorney another letter, stating that
she had heard nothing from him concerning the matter and was anxious to receive some word
from him. By that time, the period of limitations applicable to the claim had just expired. In
an action brought by the woman against the attorney for professional negligence, the court
conceded that there was no doubt the attorney's services had been sought by the plaintiff, but
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noted that there was no evidence such services were ever received, and concluded that, as a
consequence, no attorney-client relationship ever came into existence between the parties. 51
Comment:
It has already been observed that, in some jurisdictions, an attorney-client relationship for the
purpose of determining the applicability of the attorney-client privilege, or for the purpose
of resolving an issue concerning an attorney's fiduciary duty to his client, is apparently
deemed to come into existence as soon as the lay party consults with the attorney with the
intent of seeking legal advice or assistance, 52 or as soon as the consulting party makes a
request for the attorney's professional assistance. 53 Where either approach is taken, proof
that the attorney provided (or promised to provide) legal advice or services requested by the
consulting party may serve as valuable, additional evidence as to the existence of an attorneyclient relationship, but it should be remembered, particularly if the timing of the formation
of the relationship is an important consideration, that the relationship arises, at least for the
purpose of resolving the underlying issue at hand, as soon as the consultation takes place or
the request for legal assistance is made, depending on the local requirement. Where such an
approach is not taken, as appears to be the case in all jurisdictions where the underlying issue
does not involve the attorney-client privilege or an attorney's fiduciary duty, the attorney's
act of giving (or promising to give) legal assistance sought by the consulting party is the factor
which finally brings the attorney-client relationship into existence. 54 There are additional
factors the proof of which may serve to bolster a case in favor of the relationship, 55 but in
most jurisdictions there is no legal requirement that they be established, and, once again,
their occurrence generally does not affect the timing of the formation of the relationship.

CUMULATIVE SUPPLEMENT
Cases:
Under Georgia law, basic question in regard to formation of attorney-client relationship is
whether it has been established that advice or assistance is both sought and received from an
attorney in matters pertinent to his profession. Abdulla v. Klosinski, 898 F. Supp. 2d 1348
(S.D. Ga. 2012), appeal dismissed, (11th Circ. 12-15448)(Dec. 27, 2012).
Although engagement letter between law firm and client was never signed, a binding contract
existed between parties under New York law; client accepted the terms of firm's offer by its
silence and by accepting the work performed by firm, which regularly kept client abreast of its
progress in conducting due diligence and delivered a completed due diligence report to client,
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which received the report without objection, and not only failed to instruct firm to stop work
on the ground that it had never signed the proposed retainer agreement, but also urged firm
to work quickly so that deal could close timely. Asesores y Consejeros Aconsec CIA, S.A. v.
Global Emerging Markets North America, Inc., 841 F. Supp. 2d 762 (S.D. N.Y. 2012).
Under Pennsylvania law, an attorney-client relationship existed between individual and law
firm, even though individual never signed a retainer agreement; although individual asserted
that, once he was informed of firm's billing rate at initial meeting, he sought other counsel
due to financial constraints, the evidence showed that individual and his wife met with firm's
attorney a total of three times, that individual made five telephone calls to firm, that attorney
made efforts to stay the foreclosure of individual's home, such that individual benefited from
firm over an extended period of time, and despite lack of written retainer agreement, firm
did everything that was required of it under the Pennsylvania rules, namely, it diligently
represented its client and promptly sent out clear and concise bills. Rules of Prof.Conduct,
Rule 1.5, 42 Pa.C.S.A. In re Brooks, 414 B.R. 65 (Bankr. E.D. Pa. 2009).
Husband's guardian ad litem (GAL) did not have an attorney-client relationship with
husband, as required for legal malpractice liability based on GAL's representation of
husband in divorce proceeding, absent evidence that GAL ever appeared in court without
husband's attorney, signed any document as husband's attorney, or was named as attorney
in any document. McClintock v. West, 219 Cal. App. 4th 540, 2013 WL 4780034 (4th Dist.
2013).
Under Georgia law, receiving advice cannot alone form the basis of an attorney-client
relationship, for legal malpractice purposes, where plaintiff has not alleged facts informing
a reasonable belief that such a relationship existed. Fitzpatrick v. Harrison, 854 F. Supp. 2d
1334 (S.D. Ga. 2010) (applying Georgia law).
Evidence supported finding that intellectual property attorney consented to perform services
for transaction involving investment by private equity company and outside investors as a
whole, so as to establish attorney-client relationship with investors, even though retainer
letter referred only to private equity company; attorney was aware that investors would
be involved and knew that their investment was dependent on his work, attorney never
attempted to limit scope of representation to only private equity company's activity, and
attorney was aware that there were investors on conference call in which he gave legal advice
and never expressed any concern about exchanging confidential information. Meriturn
Partners, LLC v. Banner and Witcoff, Ltd., 2015 IL App (1st) 131883, 31 N.E.3d 451 (Ill.
App. Ct. 1st Dist. 2015).
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A client must manifest his authorization for an attorney to act on his behalf and the attorney
must indicate his acceptance of the authorization to represent the client's interests. In re
Marriage of Newton, 2011 IL App (1st) 90683, 955 N.E.2d 572 (Ill. App. Ct. 1st Dist. 2011).
Attorney-client relationship existed between attorney and grandparents of child at issue in
custody proceedings, though attorney was attorney of record for child's father and there
was no written agreement regarding attorney's services; attorney-client relationship could
be implied by grandparents' conduct, and they sought office consultation, filled out client
questionnaire form identifying themselves as the clients, paid initial retainer, and asked
attorney to appear as attorney of record for child's father in custody matter with goal of
allowing child to continue living with grandparents, and attorney gave desired assistance, as
he entered appearance, interacted extensively with grandparents, represented father at trial,
and pursued appeal at grandparents' request. Ross, Schroeder & George, LLC v. Artz, 23
Neb. App. 545, 875 N.W.2d 457 (2016).
Attorney who represented ward in connection with conservatorship of ward's estate formed
attorney-client relationship with conservator, where conservator consulted attorney about
possible guardianship of ward, attorney communicated legal advice to conservator both
before and after conservator and ward's wife hired another lawyer to initiate guardianship
proceedings, and attorney drafted affidavits accompanying guardianship petition and billed
conservatorship for those services. Rules of Prof.Conduct, Rule 1.7(a). In re Wyatt's Case,
982 A.2d 396 (N.H. 2009).
To form an attorney-client relationship, it is enough that the attorney has voluntarily agreed
and acted as the client's legal advisor, and the client equally willingly sought and was guided
by the attorney's counsel. Kaye v. Rosefielde, 432 N.J. Super. 421, 75 A.3d 1168 (App. Div.
2013).
In an action to recover referral fees paid by a Texas attorney to two North Carolina
attorneys under an arrangement allegedly entered into among the lawyers without the clients'
knowledge, the trial court erred in granting summary judgment to one of the North Carolina
attorneys on the ground that no attorney-client relationship existed between the attorney and
the clients. One of the North Carolina attorneys agreed with one of the clients to travel to
Texas and to assist in hiring Texas counsel. At that attorney's invitation, the other attorney
arrived at the airport on the morning the client and the attorney had arranged to leave
for Texas. The client mistakenly assumed that the second attorney was the first attorney's
partner. The depositions of the North Carolina attorneys tended to show that they had
traveled to Texas with the client to help him retain Texas counsel and that they had done
some work on the case prior to leaving North Carolina. The client's deposition contained
statements regarding his expectations arising from the attorneys' activities while in Texas.
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He thought that the attorneys were negotiating with Texas counsel for the lowest possible
fee for him and that he had no knowledge of the arrangement to split the fee between Texas
counsel and the North Carolina attorneys. Booher v Frue (1990) 98 NC App 570, 392 SE2d
105, review den 327 NC 426, 395 SE2d 674.
Under Kentucky law, attorney-client relationship arose, at least by implication, between
attorney and teacher, as former member of Federal Educators Association (FEA) in her
teacher disciplinary matter; even if attorney intended his representation to be limited, teacher
believed that attorney represented her in licensing matter, and attorney gave teacher advice,
suggested he had drafted supplement to teacher's written rebuttal of initial inquiry, made
representations to teacher, hearing officer, and opposing counsel to effect that he represented
teacher, and made no effort to expressly limit scope of representation. Sup.Ct.Rules, Rule
3.130; Rules of Prof.Conduct, Rules 1.2(c), 1.3. Disciplinary Counsel v. Lee, 2016-Ohio-85,
49 N.E.3d 1255 (Ohio 2016).
Attorney-client relationship existed between attorney and client for whom attorney drafted
a new will and power of attorney, as necessary to support client's legal malpractice claim
against attorney; client sought out attorney for his legal expertise, and attorney provided
legal advice and drafted legal documents for client. Svaldi v. Holmes, 2012-Ohio-6161, 986
N.E.2d 443 (Ohio Ct. App. 10th Dist. Franklin County 2012).
Business planner and attorney did not have an attorney-client relationship, and thus attorney
did not have a fiduciary duty to planner, who had contacted attorney, after attorney had
left the practice of law to become a corporate executive and before attorney returned to the
practice of law, regarding planner's idea of starting a company that would sell electricity
through multilevel marketing, absent evidence that attorney ever agreed to serve as planner's
personal attorney or that attorney reasonably should have known that planner was relying
on him to provide legal services. Kiger v. Balestri, 376 S.W.3d 287 (Tex. App. Dallas 2012),
reh'g overruled, (Sept. 10, 2012).
Under Washington law, law firm's fiduciary duties arising from its representation of client in
one case did not extend to subsequent and separate litigation where firm represented client's
co-defendant, so as to require firm to protect client's interests and provide counsel in that
litigation. Global Enterprises, LLC v. Montgomery Purdue Blankenship & Austin PLLC,
52 F. Supp. 3d 1162 (W.D. Wash. 2014) (applying Washington law).

[Top of Section]
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[END OF SUPPLEMENT]
§ 12. Other factors—Parties' making of express contract
[Cumulative Supplement]
As noted in § 7, the courts of most jurisdictions do not regard an express agreement,
whether written or oral, as a prerequisite to the creation of an attorney-client relationship.
Nevertheless, the party who alleges the existence of such a relationship is advised to establish
the making of an express agreement, including an understanding as to fees, whenever it is
possible to do so. In several cases, courts which observe the majority rule regarding express
agreements have nonetheless cited the existence of an express contract between the parties,
among other factors, in holding that under the circumstances at hand there was sufficient
evidence of an attorney-client relationship, 56 and at least one such court has gone so far as
to characterize proof of an express fee agreement as "conclusive" evidence of an attorneyclient relationship. 57
Ideally, the party seeking to establish the making of an express attorney-client agreement will
be able to place in evidence a written contract—perhaps even an executed form contract—
for employment of the attorney. 58 If, as is usually the case when the existence of an attorneyclient relationship is disputed, such a formal contract is not available, the proponent might
place in evidence a letter or note stating the attorney's consent to take the client's case on
specific terms previously discussed or proposed, including terms regarding the attorney's
compensation. 59 If no documentary evidence is available at all, proof of an oral statement by
the attorney to the same effect will suffice to establish the making of an express agreement. 60
Reminder:
The act of making an express employment agreement, while constituting potentially valuable
evidence that the parties to the agreement formed an attorney-client relationship, does not
necessarily constitute the key factor which brings the relationship into existence, at least
in jurisdictions where, in accordance with the majority rule, an express agreement is not
regarded as a legal prerequisite to the relationship. An express retainer agreement may have
the effect of creating an attorney-client relationship if it is entered into during the early
stages of the parties' interactions, before any substantive consultations on particular legal
matters take place. 61 But if, as is probably the more typical situation, an express agreement
containing all the usual elements of a contract is made at some point after the alleged client
has consulted with the lawyer with the intent of seeking legal advice or services, has actually
requested that the lawyer provide such advice or services, or has received from the lawyer
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at least a casual promise to provide the desired advice or services, then the attorney-client
relationship may already have come into existence by the time the express agreement is made,
the exact timing often depending on the nature of the underlying issue being litigated.

CUMULATIVE SUPPLEMENT
Cases:
Criminal defendant, who was state senator, had no reasonable belief that he was being
provided legal advice by licensed attorney when he engaged in communications with
individual hired by Senate, as would support defendant's argument that attorney-client
relationship existed between defendant and that individual; contract for professional services
between employer and individual never once referred to individual as an attorney, but instead
referred to him as "legislative advisor." U.S. v. Bravo-Fernandez, 756 F. Supp. 2d 184 (D.P.R.
2010).
Engagement situation in which retainer is paid to attorney prepetition for simply accepting
case and refusing to accept employment offered by his client's adversary is referred to as
"classic" retainer fully earned upon receipt, and, in such case, retainer is not estate property
and is subject to reasonableness standard of review under 11 USCA § 329; if retainer was paid
postpetition, or was not fully earned upon receipt, such as advance against hourly charges or
security retainer, then retainer is property of estate and is subject to more stringent standard
of review under 11 USCA § 330, and services charged must be reasonable, necessary, and
beneficial to estate; in present case, retainer paid by Chapter 7 debtor to its counsel was not
classic retainer where there existed no written retainer agreement in any form at time debtor
engaged firm's professional services, contents of letter do not reflect language characteristic
of classic retainer, nor is it retainer agreement, and purported letter of clarification fails to
support allegation of retainer which was fully earned upon receipt; thus, prepetition retainer
is not classic retainer, it is property of estate, and individual charges to be made against
retainer will be reviewed according to standard set forth in § 330. In re National Magazine
Publishing Co. (1994, BC ND Ohio) 170 BR 329.
Relationship between attorney and client is contractual one under Tennessee law. In re Tom
Nebel, P.C., 409 B.R. 873 (Bankr. M.D. Tenn. 2009).
A formal contract is not required to create an attorney-client relationship. Bank of America,
N.A. v. Superior Court of Orange County, 212 Cal. App. 4th 1076, 2013 WL 151153 (4th
Dist. 2013).
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Attorney did not form an attorney-client relationship with corporation, in representing the
co-president and 50 percent shareholder of the corporation in filing a shareholder derivative
action on the corporation's behalf, and thus attorney was not disqualified from representing
the co-president in litigation against the corporation, absent evidence of an express or implied
agreement between corporation and attorney for the provision of legal advice. Cal. Corp.
Code § 800. Chih Teh Shen v. Miller, 212 Cal. App. 4th 48, 2012 WL 6619025 (2d Dist. 2012).
When a collecting agency employs a lawyer to handle the claim of a patron, the patron
become's the lawyer's client. Lee v. Just Scott Designs, Inc., 754 S.E.2d 616 (Ga. Ct. App.
2014).
Law firm sufficiently alleged underlying attorney-client relationship and acceptance by client
of nongratuitous service performed by firm to benefit client, as required to support firm's
quantum meruit claim against client; client indicated to firm that he agreed to representation,
but not fee amount, client stated to other firms that he was being represented, and client never
objected to firm's actions in acting pursuant to representation, during which firm sent client
discovery responses, which client signed and returned, and sent case status update letters.
Rubin and Norris, LLC v. Panzarella, 2016 IL App (1st) 141315, 51 N.E.3d 879 (Ill. App.
Ct. 1st Dist. 2016).
While an attorney-client relationship can exist without an express agreement, it hinges upon
the client's belief that he is consulting a lawyer in that capacity and his manifested intention
to seek professional legal advice. Rules of Prof.Conduct, Rules 1.7, 1.10. In re Marriage of
Stephenson, 2011 IL App (2d) 101214, 955 N.E.2d 618 (Ill. App. Ct. 2d Dist. 2011).
The relationship of attorney and client is a contractual one and is created by a retainer or an
offer to retain or fee paid. In re Marriage of Newton, 2011 IL App (1st) 90683, 955 N.E.2d
572 (Ill. App. Ct. 1st Dist. 2011).
An attorney-client relationship arises only when both the attorney and the client consent to its
formation; thus, the client must explicitly authorize the attorney to work on his behalf and the
attorney must indicate an acceptance of that authority to work on the client's behalf in order
to establish an attorney-client relationship. Kensington's Wine Auctioneers and Brokers, Inc.
v. John Hart Fine Wine, Ltd., 909 N.E.2d 848 (Ill. App. Ct. 1st Dist. 2009).
A written agreement establishing the terms of a lawyers representation is not dispositive of
the existence of an attorney client relationship. Attorney Grievance Com'n of Maryland v.
Stillwell, 74 A.3d 728 (Md. 2013).
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No attorney-client relationship existed between decedent's sons and attorney who had been
hired by decedent's daughters to represent daughters in underlying wrongful death action,
and thus attorney owed sons no duty as clients in settling underlying action and distributing
settlement proceeds; even if sons had believed that daughters had hired attorney on sons'
behalf, sons had no fee agreement with attorney, never entered into an oral agreement with
attorney, never sought legal advice from attorney, and were not named parties in underlying
action. Minor v. Terry, 475 S.W.3d 124 (Mo. Ct. App. E.D. 2014).
Under New York law, the existence of an attorney-client relationship does not depend solely
on whether there is a formal agreement between the parties; rather, courts look to the words
and actions of the parties to ascertain the existence of such a relationship. Kerik v. Tacopina,
64 F. Supp. 3d 542 (S.D. N.Y. 2014) (applying New York law).
Evidence established that an attorney-client relationship was formed between client and
attorney and his firm, giving rise to a duty of ordinary care, in client's legal malpractice action
against attorney and his firm, as detailed by a written "Employment Agreement," signed by
client, in her underlying probate action, which stated it was made between her as the "Client"
and the attorney, as well as attorney to whom her case had been referred, both of which
agreement defined as the "Attorneys" being employed, and further contained the individual
hourly rates for both attorneys, and record did not show that attorney and his firm ever
withdrew as attorney of record for client. Law Office of Oscar C. Gonzalez, Inc. v. Sloan,
447 S.W.3d 98 (Tex. App. San Antonio 2014), petition for review filed, (Dec. 8, 2014).
Whether an agreement between an attorney and a client as to the nature of the work to be
done and the compensation to be paid is express or implied, there must be evidence that
both parties intended to create an attorney-client relationship; one party's subjective belief
is insufficient to raise a question of fact to defeat summary judgment. Kiger v. Balestri, 376
S.W.3d 287 (Tex. App. Dallas 2012), reh'g overruled, (Sept. 10, 2012).

[Top of Section]
[END OF SUPPLEMENT]
§ 13. Other factors—Consulting party's payment of, or attorney's demand for, compensation
[Cumulative Supplement]
Courts in most jurisdictions adhere to the rule that neither payment of a fee or retainer by
the alleged client, nor submission of a bill by the lawyer for his services, constitutes a legal
prerequisite to the formation of an attorney-client relationship. 62 Still, the party seeking to
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establish the existence of such a relationship should always endeavor to strengthen his case,
where possible, by showing that a fee or retainer was paid or at least demanded; proof of
such an act has been described as "conclusive" evidence of an attorney-client relationship, 63
or as the "best" evidence thereof, 64 even where the act is not regarded as an essential factor.
Payment of compensation to an attorney may have the effect of bringing an attorney-client
relationship into existence if the compensation takes the form of a preliminary retainer fee
paid prior to any substantive consultations involving the parties. 65 However, formation of
the relationship will often predate the act of payment in most jurisdictions if, in accordance
with what is probably the more usual procedure, the act occurs at some point after the alleged
client has initiated a consultation with the purpose of obtaining legal advice or services, has
made a request for such advice or services, or has received such advice or services (or at least
a promise for same) from the attorney; the precise timing frequently depends, once again, on
the nature of the underlying issue being litigated. 66

CUMULATIVE SUPPLEMENT
Cases:
The payment of legal fees does not determine whether an attorney client relationship exists.
U.S. v. Singhal, 842 F. Supp. 2d 1 (D.D.C. 2011).
Under New York law, the payment of an attorney's fee by a third party or the fact that the
third party was previously represented by the attorney does not, in and of itself, create an
attorney-client relationship. In re Canandaigua Land Development, LLC, 521 B.R. 457, 60
Bankr. Ct. Dec. (CRR) 81 (Bankr. W.D. N.Y. 2014) (applying New York law).
Courts as a matter of public policy give particular scrutiny to fee arrangements between
attorneys and clients, casting the burden on attorneys who have drafted the retainer
agreements to show that the contracts are fair, reasonable, and fully known and understood
by their clients. King v. Fox, 7 N.Y.3d 181, 818 N.Y.S.2d 833, 851 N.E.2d 1184 (2006); West's
Key Number Digest, Attorney and Client 142.1.
An attorney-client relationship may exist in the absence of a retainer or fee. Bloom v. Hensel,
872 N.Y.S.2d 776 (App. Div. 4th Dep't 2009).
Will beneficiaries' complaint, claiming that they arranged and paid for drafting of will by
attorneys for their aunt in accordance with aunt's expressed intentions, failed to establish
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existence of attorney-client relationship or privity between parties, and thus failed to state
claim for legal malpractice. Conti v. Polizzotto, 663 N.Y.S.2d 293 (App. Div. 2d Dep't 1997).
In a malpractice action by buyers of real property against the attorney representing the seller,
who was the father of the buyers, the trial court erred in granting summary judgment to the
attorney on grounds that no attorney-client relationship existed between the buyers and the
attorney. The attorney testified in deposition that he did not feel that he was dealing with two
different parties and admitted that he knew that the buyers did not have a separate attorney.
He also admitted that he prepared all documents relating to the sale and that the transaction
was done on a "family-type basis." One of the buyers testified that it was his impression that
he attorney was the one handling the documents for the transaction; that as far as the buyers
were concerned, they were represented by the attorney; and that the attorney neither told
him that he was not representing the buyers nor told him to hire a separate lawyer. The most
compelling evidence was a closing statement prepared by the attorney reflecting a $750.00
charge to the buyers for attorney fees. Kotzur v Kelly (1990, Tex App Corpus Christi) 791
SW2d 254.
When an attorney negotiates with a prospective client the terms of the initial fee agreement,
the attorney-client relationship has not yet been established, and thus, the attorney does
not owe the same duty that he or she owes to a current client under rule of professional
conduct governing business transactions between lawyers and clients; if the prospective client
is dissatisfied with the terms of the proposed engagement agreement, the prospective client
is free to decline representation or seek representation elsewhere. RPC 1.8(a). Rafael Law
Group PLLC v. Defoor, 308 P.3d 767 (Wash. Ct. App. Div. 1 2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 14. Other factors—Attorney's particular competence in legal area pertaining to consulting
party's needs
[Cumulative Supplement]
In announcing local requirements for the creation of an attorney-client relationship, most
courts, as was noted in § 9, have held that the person initiating the consultation must do so
with the intent or purpose of seeking legal advice or assistance from the attorney, and many
of the courts so holding have set forth this prerequisite by stating that the consultation with
the lawyer must focus on matters that are pertinent to his profession—that the attorney must,
in other words, be consulted in his professional legal capacity. Rulings of this nature seem
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to imply that a consulting party's actual request for advice or assistance can likewise serve as
an element of an attorney-client relationship, assuming it is necessary for such a purpose at
all, 67 if it takes the form of a request for advice or assistance on any matter that is pertinent
to the legal profession.
The courts of a few jurisdictions would appear to have cast at least a mild shadow over
such a conclusion by holding that the advice or assistance sought by a party who consults
with an attorney must pertain to "matters within the attorney's professional competence." 68
Particularly in an era which has witnessed a significant trend toward specialization among
lawyers, the use of such seemingly restrictive language raises the question whether, at least
in some jurisdictions, a request for legal help can serve as an element of an attorney-client
relationship if the advice or assistance requested fails to fall within a legal area in which
the consulted attorney has a particular competence or expertise — whether, for example, an
individual who needs assistance in connection with a personal injury can form an attorneyclient relationship by consulting with a lawyer whose practice is mainly in the area of probate
law. 69
There is apparently no requirement that a would-be client consult with an attorney possessing
a particular expertise or competence, in jurisdictions where the courts do not use the language
quoted above, 70 and, in fact, there do not appear to be any cases which indicate that such
a requirement exists even in jurisdictions where the courts do make use of the "professional
competence" wording. As far as legal prerequisites to the formation of an attorney-client
relationship are concerned, it would seem, in other words, that use of the phrase "matters
within the attorney's professional competence" merely constitutes another way of referring
to matters pertinent to the legal profession generally, and that the phrase connotes nothing
more restrictive than that.
Even if there is no legal need in any jurisdiction to prove, for the purpose of establishing
the existence of an attorney-client relationship, that a potential client consulted with an
attorney who had a particular competence in the legal area pertaining to his problem, there
may nevertheless be some probative value in showing, where the facts so permit, that such a
consultation occurred. Establishing that a person who desired legal advice or services made
a conscious effort to consult with an attorney who had a particular expertise in the legal area
involved can only bolster the contention that the consulting party had the intent or purpose
of engaging this particular attorney as his counsel.

CUMULATIVE SUPPLEMENT
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Cases:
There was a working relationship between engineering company and law firm and its
attorney, rather than an attorney-client relationship, as required for engineering company's
action against attorney and law firm for professional negligence, negligence, and gross
negligence, where engineering company never articulated any breach of a professional duty
or offered any evidence to support any alleged breach, and engineering company failed
to produce any billing statements from attorney or law firm for services rendered. Gaddy
Engineering Co. v. Bowles Rice McDavid Graff & Love, LLP, 746 S.E.2d 568 (W. Va. 2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 15. Other factors—Attorney's receipt of, or attempt to receive, confidential information or
records
[Cumulative Supplement]
As an additional factor tending to show the existence of an attorney-client relationship, a few
courts have cited evidence that, at some point during the parties' interactions, the attorney
received from the alleged client, or from some other source, confidential information or
records pertaining to the alleged client's legal matter, or that he at least made an effort to
gain possession of such information or records by requesting them directly from the alleged
client or by obtaining from the alleged client an appropriate authorization. 71 For example,
in holding that an attorney-client relationship had arisen between two parties in connection
with a claim for personal injuries, one court noted that during the parties' first meeting the
attorney asked to be given the client's medical bills stemming from her injury, and that his
secretary later sent a letter to the client's employer requesting information about wages the
client had lost as a result of her accident. 72 In holding that an attorney-client relationship
had come into existence with regard to a lay party's medical malpractice claim, another court
observed that the client furnished the attorney with authorizations to examine his medical
and hospital records, and that the attorney obtained photocopies of such records from the
appropriate hospital. 73
On the other hand, there are a number of cases which indicate that, if the various legal
prerequisites are established, an attorney-client relationship will be held to have arisen
between a lawyer and a lay party even if the latter submits (or is asked to submit) to the
former no confidential information or records whatever, the potential importance of such
items to the lay party's case notwithstanding.
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Case Illustration:
A woman whose husband had become partially paralyzed while in the hospital for treatment
of an aneurism consulted with an attorney about possible medical malpractice suit against
the hospital. Evidence indicated that the woman "brought no records with her" to the
consultation and that the attorney at no time requested any medical authorizations. Though
cited by the court in its statement of the facts, this evidence was essentially ignored by the
court in its ruling that under the circumstances of the case an attorney-client relationship had
arisen between the parties with respect to the malpractice claim. 74
While an attorney's receipt of (or request for) medical records or other confidential
information pertaining to his alleged client appears to be a comparatively unimportant factor
in determining whether an attorney-client relationship exists between the parties, it seems
clear that a case in favor of such a relationship can only be strengthened by establishing
this particular element where the facts so permit. The relative unlikelihood that a lay party
would provide a lawyer with such items as medical bills or medical authorizations unless he
viewed the lawyer as his legal representative, or that a lawyer would even request such items
in the first place unless his thoughts were also pointed in the direction of an attorney-client
relationship, will not be lost on the trier of fact.

CUMULATIVE SUPPLEMENT
Cases:
Implied attorney–client relationship may be demonstrated in the absence of an express
agreement if a party shows (1) that it submitted confidential information to a lawyer, and (2)
it did so with the reasonable belief that the lawyer was acting as the party's attorney. Black
Rush Min., LLC v. Black Panther Min., 840 F. Supp. 2d 1085 (N.D. Ill. 2012).
Attorney who was partner with law firm representing consumer had acquired "confidential
information" material to cosmetics company as result of his former representation of
company in prior products liability and class action cases, thus warranting disqualification
of attorney under California law in consumer's putative class action against company
alleging company defrauded consumers by marketing and advertising its products as being
free of animal testing; attorney's contributions to company's defense in prior cases had
spanned course of six years, totaled 336 hours, and amounted to over $100,000, attorney
had previously had close working relationship with company's lead counsel, and attorney's
involvement in prior cases had been substantial and exposed him to confidences not part
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of public record. Cal.Prof.Conduct Rule 3–310(E). Beltran v. Avon Products, Inc., 867 F.
Supp. 2d 1068 (C.D. Cal. 2012) (applying California law).
A trucking corporation failed to establish that the attorney-client privilege protected its
former general manager's communications with the corporation's attorney concerning
matters related to the corporation's negligence action against another company arising from
a fire. Thus, the trial court erred in disqualifying defense counsel for discussing the matter
with the former employee. Plaintiff's declarations in support of its disqualification motion
stated only that the former employee was authorized to supply evidentiary material to
counsel to assist in preparing the lawsuit; that he had, in fact, assisted plaintiff's counsel with
confidential information related to the lawsuit; and that matters discussed included plaintiff's
customers, anticipated profits, and anticipated increases in revenues in the absence of the fire.
Although the declarations may have shown that the former employee possessed information
protected by the attorney-client privilege, they did not establish that he had divulged any
particular protected communications. Nalian Truck Lines, Inc. v Nakano Warehouse &
Transportation Corp. (1992, 2nd Dist) 6 Cal App 4th 1256, 8 Cal Rptr 2d 467, 92 CDOS
4550, 92 Daily Journal DAR 7189.

[Top of Section]
[END OF SUPPLEMENT]
§ 16. Other factors—Attorney's statements indicating that he is serving consulting party
[Cumulative Supplement]
As still another factor regarded as indicative of an attorney-client relationship, some courts
have observed that, at one or more points following the parties' initial consultation, the
attorney conveyed to the alleged client assurances that he was serving the latter's legal
needs. 75 Such assurances have taken the form of statements that the alleged client's matter
has "all been taken care of," 76 that the attorney is "handling the case," 77 and that the case
will be "heard at a future date." 78 Other statements having the same basic, lulling effect on
the alleged client, such as a statement that "everything is going smoothly," or a statement that
the case is "coming to trial soon," would presumably be regarded by the courts as equally
indicative of an attorney-client relationship.
Even if statements indicating that the attorney is serving the alleged client's legal needs are
not made to the alleged client personally, they may nevertheless be treated as evidence of
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an attorney-client relationship if they are made to a third party who is involved in some
significant way with the alleged client's legal matter.
Case Illustration:
After being involved in an automobile accident, a woman consulted with an attorney, who
investigated her claim for personal injuries but failed to file an action or negotiate a settlement
within the applicable limitations period. The woman later brought suit against the attorney
for malpractice, and the attorney defended on the ground that no attorney-client relationship
had ever arisen between the parties in connection with a claim for personal injuries. Holding
that such a relationship had indeed arisen between the parties, the court cited evidence that,
inter alia, the attorney had sent a letter to the driver of the other vehicle involved in the
accident, as well as a letter to the hospital in which the alleged client had been treated,
asserting that he was representing the alleged client for claims stemming from the injuries she
had sustained in the accident. 79
Proof of assurances and other statements indicating that the lawyer is handling the lay party's
legal matter is by no means an indispensable element of a case establishing the existence of
an attorney-client relationship; there have been numerous cases in which the relationship
was held to have arisen despite the apparent lack of evidence that any such statements were
ever made by the lawyer. 80 Nevertheless, an attempt to prove such assurances and other
statements is always advisable where the facts and circumstances so allow, if only to "flesh
out" or strengthen the case in favor of an attorney-client relationship.

CUMULATIVE SUPPLEMENT
Cases:
Chief Executive Officer (CEO) failed to establish that attorney hired by corporation
to represent it during Justice Department antitrust investigation also represented CEO
personally, as would support assertion of attorney client privilege to preclude admission of
attorney's testimony in obstruction of justice prosecution against CEO, although attorney
met with CEO at least twice, was at his side during interviews with government antitrust
authorities, provided him with a letter identifying attorney's law firm as CEO's counsel
for immigration issues, and CEO asked corporation's contact at law firm if attorney could
continue to represent him; CEO never asked law firm or attorney to represent him personally,
attorney did not believe he was representing CEO personally, attorney advised CEO to
retain separate counsel, and all conversations between CEO and attorney involved only the
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corporation's business matters and not CEO's confidential information or potential personal
criminal liability. U.S. v. Norris, 722 F. Supp. 2d 632 (E.D. Pa. 2010).
An attorney entered into an attorney-client relationship with a purported client, so that the
attorney was subject to disciplinary action for neglect of the client's suit, even if the client
had not paid the attorney a retainer, where the attorney wrote a letter to opposing counsel
stating that he had been retained by the client, and he filed an answer and a counterclaim
identifying himself as the attorney for the client. Florida Bar v King (1995, Fla) 664 So 2d
925, 20 FLW S 471.
Attorney continued to have attorney-client relationship with client after judgment was
entered in breach of contract and trademark action against client, and thus attorney
had duty of care with regard to attorney's post-judgment conduct, despite argument that
attorney agreed to represent client when she was originally sued, and thus that attorney's
representation ended upon entry of final judgment in that case, where both the judgment and
settlement agreement in case contemplated attorney's continuing relationship with client by
including provisions such as for certain communications to be sent to address of attorney, and
attorney continued to act as client's attorney by speaking with opposing counsel on client's
behalf and by offering client advice. Saulsberry v. Ross, 485 S.W.3d 35 (Tex. App. Houston
14th Dist. 2015), reh'g overruled, (Jan. 12, 2016) and review denied, (June 3, 2016).
An attorney-client relationship can be implied from the attorney's gratuitous rendition of
professional services. Sotelo v. Stewart, 281 S.W.3d 76 (Tex. App. El Paso 2008), reh'g
overruled, (June 18, 2008) and review denied, (Mar. 27, 2009).

[Top of Section]
[END OF SUPPLEMENT]
§ 17. Other factors—Consulting party's perception of attorney as his counsel
[Cumulative Supplement]
Apart from imposing the general requirement that the individual conferring with an attorney
initiate the consultation with the intent or purpose of obtaining legal advice or services, 81
a few courts have suggested an additional aspect of the consulting party's state of mind as
a factor indicative of the existence of an attorney-client relationship, holding or recognizing
that evidence of such a relationship can lie in proof that, at some point during the parties'
interactions, the lay party in fact perceived or considered the attorney to be acting in the role
of his legal representative—that, in other words, the alleged client had the impression, in his
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own mind, that the attorney-client relationship which he had initially intended to create had
indeed come into existence. 82 For purposes of determining the alleged client's perceptions
and impressions in this regard, it would appear that, once again, it is the client's own beliefs
that are of crucial importance, and that the attorney's beliefs on the matter are essentially
irrelevant. 83
There are a few cases which arguably suggest, at least on the surface, that an attorney-client
relationship cannot arise unless the alleged client perceives the attorney to be serving as his
counsel, but a closer examination of these decisions leaves the impression that the courts, in
rejecting the assertion that an attorney-client relationship existed, have actually hinged their
conclusions on evidence that the lay party never intended to seek legal help or create the
relationship in the first place. 84 Moreover, there are some cases which more unmistakably
indicate that an attorney-client relationship can exist where the lay party did consult with
the lawyer with the intent of seeking legal advice or assistance but had no basis thereafter
for perceiving or believing that the attorney was serving as his legal representative. Not
surprisingly, many of these cases involve situations in which, under local law, a finding of an
attorney-client relationship would not require a showing that the lawyer actually furnished
(or promised to furnish) any advice or services. 85
Case Illustration:
A criminal defendant charged with conspiracy to possess and possession of stolen U.S.
Treasury checks testified at trial that, because of doubts he had been having with respect
to actions his trial attorney had or had not taken, he consulted with a second attorney
"for advice and assistance" concerning trial strategy and tactics. This second attorney
had represented the accused in previous legal matters but, as the accused already knew,
was unable to serve as his counsel in connection with the present prosecution because
of a possible conflict of interests. Despite the fact that the second attorney could not
represent the accused in the present trial, the court held that the accused was entitled to
an evidentiary hearing to determine whether an attorney-client relationship obligating the
lawyer to preserve confidential disclosures made to him by the accused had arisen out of the
parties' consultation. 86
On balance, the alleged client's perceptions regarding the attorney's role or status do not
appear to constitute one of the more vital factors in determining whether an attorney-client
relationship exists, but there is ample reason nevertheless to establish those perceptions in any
case where the facts so allow. As noted in § 7, the attorney-client relationship is a contractual
relationship, and like any other relation based on contract it requires a so-called meeting of
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the minds. 87 In proving that a lay party and an attorney achieved such mental convergence,
it is surely useful to show that the initial state of mind required of the lay party— his intent to
seek legal advice or services—remained unwaveringly pointed in the direction of an attorneyclient relationship throughout the parties' interactions.
Practice Note:
While the alleged client's perceptions and impressions as discussed above are but one of
several factors noted in this article as indicative of an attorney-client relationship, many of
the other factors, including the attorney's giving of (or promise to give) requested legal advice
or services, 88 his making with the alleged client of an express attorney-client agreement, 89
his receipt of a fee, 90 his taking possession of confidential records belonging to the alleged
client, 91 and his expression of assurances that the alleged client's matter is being taken care
of, 92 can individually and cumulatively play an enormous part in leading the alleged client
to believe that the attorney with whom he consulted is serving as his counsel. In planning
trial strategy, the party seeking to establish the existence of an attorney-client relationship
should bear these causal connections in mind and should try to order his proof of all these
factors in such a way as to make the alleged client's testimony concerning his perceptions and
beliefs seem maximally convincing to the trier of fact.

CUMULATIVE SUPPLEMENT
Cases:
Although an important factor in determining the existence of an attorney-client relationship
under Indiana law is the putative client's subjective belief that he is consulting a lawyer in
his professional capacity and on his intent to seek professional advice, a would-be client's
unilateral belief cannot create an attorney client relationship. Rosenbaum v. White, 692 F.3d
593 (7th Cir. 2012).
Under Georgia law, attorney-client relationship cannot be created unilaterally in mind of
would-be client; reasonable belief is required. Abdulla v. Klosinski, 898 F. Supp. 2d 1348
(S.D. Ga. 2012), appeal dismissed, (11th Circ. 12-15448)(Dec. 27, 2012) (applying Georgia
law).
The existence of an attorney-client relationship, as an element of a legal malpractice claim,
turns largely on the client's subjective belief that it exists; however, a person's subjective belief
that an attorney represents him must be reasonable under the circumstances. Saussy v. Bonin,
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

107

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

125 So. 3d 1 (La. Ct. App. 4th Cir. 2013), writ denied, 2013-2365 La. 12/6/13, 2013 WL
6768236 (La. 2013).
A corporate shareholder was not entitled to sue an attorney representing the corporation
for negligent representation in transactions for the sale of the shareholder's interest in the
corporation to the remaining owners and the ultimate sale of the corporation to another
buyer, so that the trial court properly granted the attorney summary judgment. Under
contract theory, the shareholder did not request the attorney to represent him, and the
attorney never promised to represent him and sent no bills for services rendered on his
behalf. Under tort theory, although the attorney gave the shareholder legal advice and the
shareholder relied on it to his detriment, the reliance was not reasonable as a matter of law,
since the shareholder knew his relationship to the corporation was adversarial and knew that
the attorney had represented the corporation for a number of years and owed allegiance to
that client, the attorney advised him to retain his own counsel, and the shareholder was aware
of the corporation's actions in the ultimate sale. TJD Dissolution Corp. v Savoie Supply Co.
(1990, Minn App) 460 NW2d 59.
Former vice president of university, who consulted with university's general counsel after
being served with a subpoena to testify before grand jury investigating allegations of
sexual misconduct against university football coach, was in an individual attorney-client
relationship with the general counsel, who also stated during grand jury proceedings that
she represented vice president, and general counsel did not represent him as an agent of the
university; former vice president met with general counsel for legal advice relating to the
subpoena, general counsel was a licensed attorney, one-on-one communications between vice
president and counsel concerned his rights and responsibilities relative to appearing before a
criminal investigating grand jury and not university's corporate rights, vice president claimed
his privilege, and general counsel did not adequately explain to vice president that her limited
representation of him was solely as an agent of university. 42 Pa.C.S.A. § 4549(c). Com. v.
Schultz, 133 A.3d 294 (Pa. Super. Ct. 2016).
Attorney established an attorney-client relationship with client and was therefore obligated
to comply with rules of professional conduct; although attorney and client had no written
fee agreement, client had reason to believe attorney was representing him, since they had
discussed both possibility of settlement and how to proceed if they instead went to trial,
attorney obtained medical releases from client to procure evidence and made calls to
insurance adjuster on client's behalf, and attorney informed judge at roster meeting that he
was representing client. Appellate Court Rule 407, Rules of Prof.Conduct, Rule 1.5. In re
Carter, 733 S.E.2d 897 (S.C. 2012).
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In a malpractice action related to a contract for the sale of real property, in which the
vendors alleged that an attorney hired by the buyers' agent to draft necessary documents
was negligent, the trial court erroneously granted summary judgment to the attorney on
the ground that no attorney-client relationship existed. Evidence negating the existence of
the relationship consisted of testimony by one of the vendors that he was not aware that
the attorney was going to issue title insurance until at the closing when he learned that the
attorney would do so at the request of the buyers' agent, and evidence that the vendors had
no prior contact with the attorney, that they at no time sought the attorney's legal advice
either before or after the closing, that the attorney was not present at the closing, and that
one of the vendors requested that another attorney review and make necessary changes in
the preliminary documents that the attorney had drafted. However, evidence supporting the
existence of the attorney-client relationship included testimony by the vendor that he thought
the attorney was acting as his attorney, the type of documents prepared, including transfers
of property among vendor-siblings, and the attorney's payment from the sale proceeds at
closing. Breuer-Harrison, Inc. v Combe (1990, Utah App) 799 P2d 716, 146 Utah Adv Rep
26.
Under Washington law, subjective belief of client's manager that law firm, which represented
client in one matter and its co-defendant in unrelated litigation, was acting as its attorney
during trial was unreasonable, barring client's professional negligence claim against firm;
firm's attorney made it clear in written communications that it was only representing the codefendant at trial, attorney's discussions with manager at trial were not sufficient to create an
attorney-client relationship, and firm's conduct post-trial had no bearing on issue of whether
firm was acting as client's counsel at trial. Wash.RPC 1.2, 1.7. Global Enterprises, LLC v.
Montgomery Purdue Blankenship & Austin PLLC, 52 F. Supp. 3d 1162 (W.D. Wash. 2014)
(applying Washington law).

[Top of Section]
[END OF SUPPLEMENT]
D. Termination of Attorney-Client Relationship
§ 18. Means of terminating relationship
[Cumulative Supplement]
In what is perhaps the most typical situation, an attorney-client relationship created between
a lawyer and a lay party is terminated, simply enough, by the accomplishment of the purpose
for which it was formed in the first place. 93 This rule is really a corollary of the principles that
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an attorney-client relationship arises only as to the particular matter or transaction on which
the lawyer has expressly or implicitly bound himself to work, and that, unless the lawyer is
on a general retainer covering the entire period involved, the relationship does not extend to
business or affairs of the lay party as to which the lawyer was not initially contacted. 94
Case Illustration:
An action was brought to cancel a deed to real property given by the plaintiff's decedent to
an attorney. The jury found that an attorney-client relationship had been formed between
the parties to the transaction and that the attorney had acted in bad faith, in violation of
the fiduciary nature of this relationship, in accepting the conveyance. The trial court entered
judgment cancelling the deed, and the attorney appealed. Noting that the crucial issue in the
case was whether there existed an attorney-client relationship "on the date of the transaction,"
the appellate court held that there was insufficient evidence of such a relationship despite
proof that the attorney had prepared a will and performed other legal services for the
decedent in previous years, and had stated to a third party on one occasion that he had "taken
care of" the decedent and his family "for a long time." Concluding that an attorney-client
relationship formed in earlier years, in connection with matters that had been fully disposed
of, provided an insufficient basis for establishing a fiduciary relationship between the parties
by the time of the conveyance at issue, the court reversed the judgment cancelling the deed. 95
Alternatively, an attorney-client relationship may be terminated through discharge of the
lawyer by the client, it being generally held that, unless an attorney has been vested with an
interest in the cause of action or its subject matter, he may be dismissed by his client at any
time, with or without just cause. 96 Similarly, the relationship may be terminated where the
attorney abandons or withdraws from his client's case with reasonable cause to do so. 97 In
addition, an attorney-client relationship is generally terminated by the death of the client
(unless there exists an agreement on a fee for the entire case or a special contract to conduct
a suit to judgment), 98 by death or incapacity of the attorney, 99 by the attorney's acceptance
of a judicial office, 1 or by the parties' mutual agreement. 2
Note:
Where the client is a corporation or a partnership, dissolution of the corporate or partnership
entity terminates the relationship of attorney and client, as does the appointment of a receiver
for the client. 3
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CUMULATIVE SUPPLEMENT
Cases:
Despite facts that attorney-client relationship had not been formally terminated and that
settlement agreement reached with former adversary in prior trademark infringement
litigation identified law firm as the entity to be notified in the event of a default, attorneyclient relationship between client and firm which represented it in the prior trademark action
had been terminated for purposes of analysis as to whether client's motion to disqualify firm
from representing adverse party in subsequent trademark action was governed by conflict
standards for successive representation, rather than those for concurrent representation;
retainer agreement between firm and client specifically referred to firm's representation of
client "in connection with the trademark infringement claims to be asserted against [former
adversary]," former adversary had already complied with terms of settlement, and subsequent
de minimis legal work, performed as a courtesy for client, was not sufficient to transform the
limited engagement into a general retainer. Revise Clothing, Inc. v. Joe's Jeans Subsidiary,
Inc., 687 F. Supp. 2d 381 (S.D. N.Y. 2010).
In legal malpractice action, in which plaintiff alleged that defendant had failed to serve
personal injury complaint within three years and return proof of service within sixty days
after expiration of three-year period, trial court erred in denying defendant's motion for
summary judgment, where defendant's attorney-client relationship with plaintiff ended
before time limitation had expired. Defendant ceased to be attorney of record when
substitution of attorneys form was filed by plaintiff's new attorney. At that point, there were
nearly three months remaining within which to return summons, and plaintiff's new attorney
had sole responsibility for doing so during that period. Stuart v Superior Court (1992, 2nd
Dist) 14 Cal App 4th 124, 18 Cal Rptr 2d 142, 93 CDOS 2007, 93 Daily Journal DAR 3576,
review den Stuart v Los Angeles County Superior Court (1993, Cal) 93 CDOS 1972, 93 Daily
Journal DAR 3533, 93 Daily Journal DAR 3575.
A trial court's inherent authority to control the proceedings (Calif. Code Civ. Proc., § 128,
subd. (a)(5)) includes the right to remove counsel in certain situations. However, the court's
power to disrupt the critical relationship between attorney and client is narrow, with all
doubts resolved in favor of denial of a motion to remove counsel. The involuntary removal
of any attorney is a severe limitation on a defendant's right to counsel and may be justified, if
at all, only in the most flagrant circumstances of attorney misconduct or incompetence when
all other judicial controls have failed. The relationship between the public defender and his
or her client is no less inviolable than if counsel has been retained. Zepeda v Superior Court
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(1992, 2nd Dist) 7 Cal App 4th 829, 9 Cal Rptr 2d 261, 92 CDOS 5506, 92 Daily Journal
DAR 8617.
Trial court's finding that attorney terminated his representation of client by disengagement
letter containing date that client's claim would prescribe was not manifestly erroneous,
and thus no attorney-client relationship existed at time that client's claim prescribed, and
client had no right of action against attorney for legal malpractice; attorney testified that
he personally mailed letter to client and never received it back, and client did not testify
at the hearing and trial court found that her affidavit stating she did not receive letter
was insufficient to rebut evidence that attorney submitted. LSA–C.C.P. art. 681. Watson v.
Franklin, 198 So. 3d 177 (La. Ct. App. 2d Cir. 2016).
Implied termination: Clients impliedly terminated their attorney-client relationship with their
attorneys' former law firm when attorneys ended their association with that law firm and
formed a new firm, and thus, former law firm could not be held liable for any malpractice
on part of attorneys, even though clients did not formally discharge former law firm, where
clients were aware that attorneys would be partners in a new law firm, former law firm did
not provide any further professional services to clients, and there was no evidence that clients
either objected to representation through attorneys' new law firm or sought to continue
representation by former law firm. Estate of Mitchell v. Dougherty, 249 Mich. App. 668, 644
N.W.2d 391 (2002); West's Key Number Digest, Attorney and Client 76(1).
Corporation could not unilaterally terminate law firm's representation of its former chief
financial officer (CFO), where engagement letter was addressed to both former CFO
and corporation's chief executive officer (CEO), stated that firm would withdraw from
representation upon "your" request, the word "your" was best understood in its plural form,
meaning former CFO and corporation, and, thus, the letter required a joint withdrawal
request. Strohm v. ClearOne Communications, Inc., 2013 UT 21, 308 P.3d 424 (Utah 2013).

[Top of Section]
[END OF SUPPLEMENT]
§ 19. Effect of termination
[Cumulative Supplement]
One of the more striking features of the attorney-client relationship lies in the fact that its
termination as an ongoing association between a lawyer and a lay party does not have the
effect of dissolving all the rights, duties, and obligations which were accorded to each of
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the parties by law at the moment the relationship was created. Indeed, the instances where
these rights and obligations are deemed to outlive the existence of the relationship as such
are many, although their fate as continuing rights and obligations sometimes depends on the
means, discussed in § 18, by which the relationship was actually terminated.
Practice Caution:
Whenever counsel is seeking to establish the existence of an attorney-client relationship in
a case involving a right or duty that would be affected significantly by an act or occurrence
terminating the relationship, it might behoove him to present evidence showing that no
termination had taken place as of the date of the act, ommission, statement, or transaction
in question. 4
Attorney's right to compensation
As a general rule, an attorney (or his estate) remains entitled to compensation for at least the
reasonable value of his services despite a termination of the attorney-client relationship. This
is true most obviously where the relationship has been terminated through accomplishment
of the purpose for which the attorney was employed, but it is also true where the relationship
has been terminated by mutual agreement, by the death or incapacity of the attorney, by
his acceptance of a judicial office, by his abandonment of or withdrawal from the client's
case with justifiable cause, or by his discharge or dismissal without justifiable cause. 5 Some
courts have held that an attorney is not entitled to compensation for his services where he
has been discharged or dismissed with cause, 6 but other courts have taken the view that an
attorney's right to compensation survives even where he has been dismissed justifiably. 7
Note:
Some courts have held the rules governing the validity of contracts for an attorney's
remuneration made during the existence of an attorney-client relationship 8 to be equally
applicable where the fee contract is made after the attorney has completed all services for the
client, at least if the influence arising from the attorney-client relationship still exists; there
is considerable authority to the contrary, however. 9
Attorney's liability for malpractice
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Whether an attorney's liability for professional malpractice ceases upon termination of the
attorney-client relationship appears to depend primarily on whether the act or omission
which forms the basis of the lay party's claim occurred at a time when the relationship still
existed. Thus, an attorney who is discharged by his client seven months prior to expiration
of the limitations period applicable to the latter's claim cannot be held liable for malpractice
in failing to file the claim within such period, since his duty to do so is terminated along
with his employment. 10 On the other hand, it appears that a cause of action for malpractice
arising during the existence of the attorney-client relationship survives the termination of the
relationship by the attorney's death. 11
Applicability of attorney-client privilege
The rules governing the effect of termination of an attorney-client relationship on the
applicability of the attorney-client privilege are similar to the rules pertaining to malpractice
liability, as discussed above. Communications made to an attorney after the relationship has
ended are not protected by the privilege, and the attorney is free to testify as to them. 12
By contrast, communications made to an attorney during the existence of the relationship
generally remain protected by the privilege even after termination, 13 the obligation of an
attorney to preserve confidences reposed in him by a client being a duty that survives the
existence of an attorney-client relationship as such. 14 Thus, where communications are made
to an attorney by a client who thereafter dies, the privilege may generally be asserted by the
client's executor or administrator. 15
Attorney's authority to act for client
It is sometimes stated that, as a general rule, termination of an attorney-client relationship
has the effect of dissolving the attorney's authority to represent the lay party and to bind
such party by his acts. 16 Thus, where the purpose of creating an attorney-client relationship
is to conduct litigation, the authority of the lawyer for the losing party to act for his client
is terminated on final judgment. 17 However, an attorney hired to conduct litigation who
secures a judgment for the prevailing party is sometimes said to have continuing authority
to take any steps necessary to enforce collection of the judgment. 18 An equally important
exception to the principle stated above applies in the case of an attorney who acquires
notice or knowledge incident to the purposes of his employment and who is thereafter
discharged and replaced by another lawyer without having disclosed the matter to the client;
such notice or knowledge has been held to be chargeable to the lay party even after the
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dismissal, regardless of whether the second attorney is himself aware of the facts learned by
his predecessor. 19
Attorney's transactions with client
Because the duty of fidelity and good faith imposed on a lawyer in dealing with his client
is founded on the influence that is unavoidably created by an attorney-client relationship,
and not on the relationship per se, transactions between an attorney and a lay party are
often subjected to close scrutiny by the courts even where they occur after a lawyer-client
relationship involving the participants has been terminated, and the likelihood of such
transactions being judicially nullified is particularly high where there is concrete evidence
that the influence engendered by the relationship remains strong. 20 The rules by which
disapproval is generally accorded to attorney-client transactions are, of course, part of the
larger principle that a lawyer should never allow his private interests to conflict with those
of his client. The imperviousness of that basic principle to any serious weakening in the face
of termination can be seen in holdings to the effect that (1) a lawyer's attempt to purchase an
interest in the subject of his employment, or a right or claim against a lay party, will be closely
scrutinized by the courts even though an attorney-client relationship between the parties has
been severed, and (2) such an attempt may be aborted altogether if, in seeking the purchase,
the attorney takes an unfair advantage or avails himself of information acquired during his
employment without disclosing the facts to the former client and obtaining his consent to
the transaction. 21
Attorney's representation of conflicting interests
While an attorney is free to represent a subsequent client against a former client where the
duties required of him do not conflict with those required in the first employment, he may not
represent a party whose interests in the particular matter are adverse to those of the former
client, even if he acquired no knowledge during the earlier employment which could operate
to the former client's disadvantage in the subsequent employment. 22 It is said that the test of
whether the attorney's employment is inconsistent with his duty to a former client is whether
acceptance of the new retainer will require him, in advancing the interests of the new client,
to do anything that will injuriously affect the former client in any matter in which he formerly
represented him, and also whether the lawyer will be called on, in his new relation, to use
against the former client any knowledge or information acquired in the earlier relationship. 23
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CUMULATIVE SUPPLEMENT
Cases:
Claimed revival of relationship: Attorney's telephone discussion with former potential client
after client received letter advising client that attorneys were declining to take client's medical
malpractice case and advising client to obtain other counsel and to take action to avoid
missing the statute of limitations on her personal claim, wherein attorney purportedly made
comments that neither client nor her son had good case and that doctor was or seemed to be
a "nice guy," did not revive any duty attorneys had toward client to take her case or to advise
her further on case, for purposes of client's breach of fiduciary duty claim, where purported
comments made by attorney were consistent with position taken in letter. Camarillo v. Vaage,
105 Cal. App. 4th 552, 130 Cal. Rptr. 2d 26 (4th Dist. 2003), review denied, (Apr. 16, 2003);
West's Key Number Digest, Attorney and Client 112.
The general rule is that the attorney's representation of client does not end, so as to trigger
running of statute of limitations for legal malpractice claim, until the agreed tasks or events
have occurred, the client consents to termination or a court grants an application by counsel
for withdrawal. West's Ann. Cal.C.C.P. § 340.6(a). Lockley v. Law Office of Cantrell, Green,
Pekich, Cruz & McCort, 91 Cal. App. 4th 875, 110 Cal. Rptr. 2d 877 (2d Dist. 2001); West's
Key Number Digest, Limitation of Actions 55(3).
In action for divorce, husband was not entitled to disqualification of wife's attorney and to
new trial on issue of custody on basis that he had discovered that his own trial counsel had
been "of counsel" to wife's attorney's firm, and that such relationship created appearance
of impropriety and conflict of interest, since husband's attorney and wife's attorney stated
that "of counsel" relationship had ended at least 3 years prior to their representation of
parties, and trial court had noted that it had not discerned any lack of vigor in representation
of husband; fact that husband's attorney subleased office space from wife's attorney's firm
did not establish conflict of interest. Shelton v Shelton (1989, 2d Dept) 151 AD2d 659, 542
NYS2d 719.
A cause of action for legal malpractice will be tolled until the "representation" terminates, but
such representation must be more than sporadic to toll the limitation period, the attorneyclient relationship must involve a continuity of the professional services from which the
alleged malpractice stems, and the tolling period after the alleged malpractice must stem from
the same or related services and must not merely be a continuity of a general professional
relationship. SDCL 15-2-14.2. Cooper v. James, 2001 SD 59, 627 N.W.2d 784 (S.D. 2001);
West's Key Number Digest, Limitation of Actions 55(3).
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[Top of Section]
[END OF SUPPLEMENT]
E. Burden of Proof; Defense Considerations
§ 20. Burden of proof
[Cumulative Supplement]
The burden of proving the existence of an attorney-client relationship is on the party who
alleges such fact. 24 Thus, where the issue being litigated by a lawyer and a lay party is whether
the lawyer is entitled to compensation for services performed, it is the lawyer who bears the
burden of proving the relationship. 25 However, where the underlying issue is whether the
attorney is liable for professional malpractice, it is the alleged client who bears the burden, 26
and the same appears to be true where the underlying issue is whether the attorney acted in
such a way as to exceed his authority as the lay party's legal representative. 27
As far as applicability of the attorney-client privilege is concerned, the courts seem to concur
in the view that the burden of establishing the conditions which give rise to the privilege,
including the creation of an attorney-client relationship, rests on the party who asserts the
privilege. 28 Since the privilege exists for the benefit of the client, 29 it is generally the client
who asserts the privilege and who therefore bears the burden of proving its applicability. 30
However, there are a few cases holding that the lawyer may assert the privilege in certain
circumstances, as where he is summoned to appear before an agent of the Internal Revenue
Service in connection with a federal tax examination of one of his clients. 31 In such
circumstances, it is the lawyer who bears the burden of proving the applicability of the
privilege. 32
Note:
Regardless of which party has the burden of establishing the existence of an attorneyclient relationship, the degree or standard of proof required appears to be proof by a
preponderance of the evidence. 33 When the question whether an attorney-client relationship
was created arises in connection with an issue concerning the admissibility of certain evidence,
as where the applicability of the attorney-client privilege is dependent on the existence of the
relationship, the determination whether the relationship was formed is generally made by
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

117

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

the court as a matter of law. 34 Such a determination is also a proper function for the court
in any case where the evidence is insufficient to present a question of fact. 35 Where there is
sufficient evidence to present a question of fact, and the underlying issue is not one which
involves the admissibility of evidence, most courts hold that the determination whether an
attorney-client relationship arose between the parties is a function to be performed by the
jury, 36 although a few courts appear to have suggested that the court generally should make
the determination even where these circumstances prevail. 37

CUMULATIVE SUPPLEMENT
Cases:
Party who asserts attorney-client privilege bears burden of establishing all essential elements
of privilege; meeting that burden requires submission of affidavits or other competent
evidence to establish sufficient facts to prove applicability of privilege, and conclusory
assertions are not enough. Saxholm AS v Dynal, Inc. (1996, ED NY) 164 FRD 331.
The party seeking disqualification of an attorney based on a conflicting attorney-client
relationship has the burden to establish the attorney-client relationship. Chih Teh Shen v.
Miller, 212 Cal. App. 4th 48, 2012 WL 6619025 (2d Dist. 2012).
Disqualification motions: Importance of preserving client confidences and secrets requires
that all doubts be resolved in favor of attorney disqualification in a subsequent
representation, but since disqualification interferes with a party's right to retain counsel of
his choice, and since disqualification motions are often utilized as a tactical tool, motions to
disqualify an attorney are subject to a high burden of proof. Code of Prof.Resp., DR 4-101,
DR 5-108, McKinney's Judiciary Law App. First Hudson Financial Group, Inc. v. Martinos,
11 Misc. 3d 394, 812 N.Y.S.2d 767 (Sup 2005); West's Key Number Digest, Attorney and
Client 21.20.

[Top of Section]
[END OF SUPPLEMENT]
§ 21. Defense considerations
[Cumulative Supplement]
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The body of published decisions dealing with the question whether an attorney-client
relationship existed between a lawyer and a lay party at a particular time is replete with
cases in which the party denying the existence of the relationship attempted in vain to defend
his assertion on the ground that the attorney never entered into an express lawyer-client
agreement with the lay party, 38 or never received (or demanded) from the lay party a fee for
services rendered. 39 As the pertinent discussion in § 7 of this article makes clear, defenses
relying on such lack of contractual formality are likely to succeed only in a small number of
jurisdictions. In a typical case, the defending party has the best chance of prevailing if he (1)
analyzes carefully the nature of the underlying issue or issues being litigated, maintaining a
particular vigil for issues which in some way involve an attorney's fiduciary duty to his client,
(2) determines local law as it relates to the factual elements considered minimally necessary
to establish an attorney-client relationship for the purpose of resolving the issue or issues
involved, 40 and (3) focuses his defense strategy on undermining whatever proof the plaintiff
may present that each of these elements did arise, or on establishing independently that each
of these elements did not arise, as of the moment in question.
It is always possible, of course, that the party seeking to establish the existence of an attorneyclient relationship will present affirmative proof of an express employment agreement, as
well as proof of related contractual formalities, involving the attorney and the lay party. It is
also possible that valid grounds will exist for attacking the validity of the express agreement,
such as undue influence or failure to comply with the statute of frauds. Nevertheless, the
defending party should bear in mind that in most jurisdictions an attorney-client relationship
can arise well before an express agreement is made, 41 or before any compensation is paid or
requested. 42 In any case which involves an act, omission, transaction, or statement which
occurred or was uttered before the express agreement or fee payment was made, the defending
party must once again concentrate his strategy on preventing the plaintiff from showing by
a preponderance of the evidence that the factors deemed to be minimally necessary for an
attorney-client relationship, for the purpose of resolving the underlying issue at hand, did not
arise as of the relevant moment. The task of undermining proof of the basic elements of an
attorney-client relationship can become particularly complicated where the alleged client is
the party seeking to establish the existence of the relationship and the doctrine of detrimental
reliance is being asserted as the basis therefor. 43 In addition to attempting to convince the
trier of fact that he did all he could to negate such reliance on the part of the alleged client, or
(better yet) that he was never aware of such reliance in the first place, the attorney may have
to try to show that any reliance by the alleged client was unreasonable. As circumstances
require, this may involve either an attempt to show that there was nobody in the lawyer's
office with authority, whether actual or apparent, to raise hopes in the alleged client that the
lawyer might be able to provide legal assistance, or an attempt to avoid the conclusion or
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impression that the lawyer and the alleged client had formed one or more concurrent or past
attorney-client relationships with respect to matters other than the one presently at issue.
As is suggested in § 8, an attorney who seeks to avoid a finding of an attorney-client
relationship may also have to establish that there was nobody in his employ with actual
or apparent authority to speak for him professionally, if the alleged client asserts that a
consultation took place with an authorized secretary or clerk in his office, and that this person
either made an express attorney-client agreement on the attorney's behalf or undertook (or
promised) to give legal advice or assistance in his stead. The attorney may also have to
dispel the impression of an ongoing or previous lawyer-client relationship with the lay party,
in connection with matters other than the one presently at issue, where the alleged client
attempts to establish a consultation with the attorney, as well as an implied request for legal
services, on the basis of nothing more than the fact that he delivered to the attorney's office
documents pertaining to the matter in question. 44
Comment:
At least in the long run, it may be that an attorney can best avoid "surprise" claims of
attorney-client relationships by adhering to a preventive approach in the course of his
dealings with prospective clients. There are any number of precautions which the prudent
attorney might take in this regard. For one thing, he should refrain from rendering legal
advice unless and until he is certain that he wants to enter into a professional relationship
with the party consulting him. 45 He should also make liberal use of post-consultation letters
confirming to the lay party his understanding as to where he and the lay party stand in regard
to a lawyer-client relationship. 46 In addition, he should coach and instruct his office staff in
such a way as to insure that none of his secretaries or clerks permits prospective clients to
believe that (1) he or she is authorized to form an attorney-client relationship on the attorney's
behalf, or (2) the attorney may be willing and able to assist the lay party professionally, when
in fact the attorney may have no desire to do so. 47

CUMULATIVE SUPPLEMENT
Cases:
Evidence was insufficient to establish that an attorney-client relationship existed between
attorney and inmate, even though inmate had been corresponding with attorney's paralegal;
attorney testified that paralegal had not been given independent authority to communicate
with clients and had been instructed not to sign any letters, that paralegal was told that
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any cases he worked on had to come through her office, and that she had no knowledge
of paralegal's correspondence with inmate or any work paralegal completed on his case.
Mississippi Bar v. Thompson, 5 So. 3d 330 (Miss. 2008).
Evidence in attorney disciplinary proceedings was insufficient to establish that attorneyclient relationship with arrestee arose by implication, and thus disciplinary counsel failed
to support violations of rules of professional conduct arising out of attorney's alleged
representation of arrestee, including failure to provide competent representation, where
evidence was presented that arrestee's daughter took on role as his attorney-in-fact, that
daughter knew of attorney's intention not to accept representation until he reviewed
discovery and determined whether he could help, and that daughter's testimony contained
contradictions. Disciplinary Counsel v. Bunstine, 144 Ohio St. 3d 115, 2015-Ohio-3729, 41
N.E.3d 384 (2015).

[Top of Section]
[END OF SUPPLEMENT]
II. Elements of Proof
§ 22. Checklist—Elements showing existence of attorney-client relationship in case involving
interaction with attorney
[Cumulative Supplement]
The following facts and circumstances, among others, tend to establish that an attorney-client
relationship was created between a lawyer and a lay party in a case in which the lay party
interacted with the attorney himself:
□ Consultation with attorney
— Discussion, conference, or other exchange of words between attorney and person in
need of legal advice or services [§ 37]
— Discussion, conference, or other exchange of words between attorney and
representative of person in need of legal advice or services [§ 25]
□ Consulting party's intent to seek legal advice or services [§§ 26, 38]
□ Consulting party's express request for legal advice or services [§§ 28, 39]
□ Attorney's express promise to give requested legal advice or services [§§ 29, 40]
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□ Attorney's giving of requested legal advice or services [§ 41]
□ Consulting party's making of express employment contract with attorney
— Formal, written contract executed by parties [§ 30]
— Letter or note from attorney expressing consent to handle consulting party's legal
matter on terms previously discussed [§ 12]
— Oral statement by attorney expressing consent to handle consulting party's legal matter
on terms previously discussed [§ 42]
□ Attorney's demand for compensation [§§ 33, 43]
□ Consulting party's payment of compensation demanded [§ 34]
□ Attorney's particular competence in legal area pertaining to consulting party's needs
[§§ 27, 36]
□ Attorney's receipt of, or attempt to receive, confidential information or records
— Receipt of information or records from consulting party [§ 31]
— Receipt of information or records from other sources [§ 15]
— Request for information or records from consulting party [§ 15]
— Obtaining of appropriate authorization from consulting party [§ 15]
□ Attorney's statements indicating that he is serving consulting party
— Statements made to consulting party [§ 32]
— Statements made to involved third parties [§ 16]
□ Consulting party's perception of attorney as his counsel [§ 35]
CUMULATIVE SUPPLEMENT
Cases:
Under Illinois law, payment of attorney fees alone does not create attorney-client
relationship. In re Raymond Professional Group, Inc., 400 B.R. 624, 51 Bankr. Ct. Dec.
(CRR) 76 (Bankr. N.D. Ill. 2009).
Under Illinois law, attorney-client relationship exists when a lay party submits confidential
information to the law party with reasonable belief that the latter is acting as the former's
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attorney. In re Raymond Professional Group, Inc., 400 B.R. 624, 51 Bankr. Ct. Dec. (CRR)
76 (Bankr. N.D. Ill. 2009).
Law and fact questions: If reasonable persons could differ regarding whether the attorneyclient relationship existed, for purposes of a legal malpractice action, the issue must be
resolved by the fact finder. Lane v. Oustalet, 850 So. 2d 1143 (Miss. Ct. App. 2002), cert.
denied, 840 So. 2d 716 (Miss. 2003) and cert. granted, 840 So. 2d 716 (Miss. 2003); West's
Key Number Digest, Attorney and Client 129(3).
Determining the existence of an attorney-client relationship depends on the facts and
circumstances of each case and may be implied from the conduct of the parties, such as the
giving of advice or assistance, or such as failing to negate the relationship when the advice
or assistance is sought if the attorney is aware of the reliance on the relationship. Bangs v.
Schroth, 2009 WY 20, 201 P.3d 442 (Wyo. 2009).

[Top of Section]
[END OF SUPPLEMENT]
§ 23. Checklist—Elements showing existence of attorney-client relationship in case involving
interaction with attorney's clerk or secretary
The following facts and circumstances, among others, tend to establish that an attorney-client
relationship was created between a lawyer and a lay party in a case in which the lay party did not
interact with the attorney himself but instead interacted with the attorney's clerk or secretary:
□ Clerk's or secretary's actual authority to create attorney-client relationship [§ 62]
□ Clerk's or secretary's apparent authority to create attorney-client relationship
— Attorney's holding out of clerk or secretary as authorized [§ 52]
— Attorney's knowingly allowing clerk or secretary to give appearance of authority [§ 51]
— Consulting party's reasonable belief that clerk or secretary had authority [§ 56]
— Consulting party's reliance on belief that clerk or secretary had authority [§ 57]
□ Consultation with attorney's clerk or secretary
— Discussion, conference, or other exchange of words between clerk or secretary and
person in need of legal advice or services [§ 46]
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— Discussion, conference, or other exchange of words between clerk or secretary and
representative of person in need of legal advice or services [§ 8]
□ Consulting party's intent to seek legal advice or services [§ 44]
□ Consulting party's express request for legal advice or services [§ 47]
□ Clerk's or secretary's express promise to give requested legal advice or services [§ 11]
□ Consulting party's detrimental reliance on attorney's implied promise to give requested
legal advice or services
— Consulting party's reliance on attorney [§ 59]
— Clerk's or secretary's conduct rendering consulting party's reliance reasonable [§ 48]
— Attorney's awareness of consulting party's reliance [§ 60]
— Attorney's failure to negate consulting party's reliance [§ 61]
□ Clerk's or secretary's giving of requested legal advice or services [§ 49]
□ Consulting party's making of express employment contract with clerk or secretary [§ 12]
— Formal, written contract executed by parties
— Letter or note from clerk or secretary expressing attorney's consent to handle
consulting party's legal matter on terms previously discussed
— Oral statement by clerk or secretary expressing attorney's consent to handle consulting
party's legal matter on terms previously discussed
□ Clerk's or secretary's demand for compensation [§ 53]
□ Consulting party's payment of compensation demanded [§ 55]
□ Attorney's particular competence in legal area pertaining to consulting party's needs
[§ 45]
□ Clerk's or secretary's receipt of, or attempt to receive, confidential information or
records
— Receipt of information or records from consulting party [§ 50]
— Receipt of information or records from other sources [§ 15]
— Request for information or records from consulting party [§ 15]
— Obtaining of appropriate authorization from consulting party [§ 15]
□ Clerk's or secretary's statements indicating that attorney is serving consulting party
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

124

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

— Statements made to consulting party [§ 54]
— Statements made to involved third partyes [§ 16]
□ Consulting party's perception of attorney as his counsel [§ 58]
§ 24. Checklist—Elements showing existence of attorney-client relationship in case involving
delivery of pertinent documents to attorney's office
The following facts and circumstances, among others, tend to establish that an attorney-client
relationship was created between a lawyer and a lay party in a case in which the lay party had no
personal interactions with anybody in the attorney's office but instead delivered to the attorney's
office documents pertaining to the matter which concerned him:
□ Attorney's concurrent handling of other matters for delivering party
— Matters related to present matter [§ 64]
— Matters unrelated to present matter [§ 8]
□ Attorney's prior handling of other matters for delivering party
— Matters related to present matter [§ 8]
— Matters unrelated to present matter [§ 63]
□ Delivery of pertinent documents to attorney's office
— Delivery by person in need of legal advice or services [§ 65]
— Delivery by representative of person in need of legal advice or services [§ 8]
□ Delivering party's intent to seek legal advice or services [§ 66]
□ Delivering party's request for legal advice or services
— Express request included with documents [§ 67]
— Request implied from delivery of documents [§ 10]
□ Delivering party's detrimental reliance on attorney's implied promise to give requested
legal advice or services
— Delivering party's reliance on attorney [§ 70]
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— Concurrent or prior relations rendering delivering party's reliance reasonable [§§ 63, 64]
— Attorney's awareness of delivering party's reliance [§ 72]
— Attorney's failure to negate delivering party's reliance [§ 68]
□ Attorney's particular competence in legal area pertaining to delivering party's needs [§
71]
□ Delivering party's perception of attorney as his counsel [§ 69]
III. Proof of Existence of Attorney-Client Relationship— Relatively Lengthy and Formal
Interaction With Attorney
A. Testimony of Alleged Client
§ 25. Consultation with attorney
[After introduction and identification of witness]
Q.
Are you personally acquainted with _____[attorney], the defendant in this action?
A.
Yes, I am.
Q.
How long have you known him?
A.
Since _____[month]20_____.
Q.
How did you happen to make his acquaintance in that particular month?
A.
I had a discussion with him in his office.
Q.
Had you made an appointment beforehand for this discussion in _____[attorney's] office?
A.
Yes. I had called his secretary about a week earlier for an appointment.
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Q.
About how long did this discussion with _____[attorney] last?
A.
Perhaps a little more than an hour.
Q.
As far as you were able to tell, did _____[attorney] take notes during this discussion?
A.
Yes.
§ 26. Consulting party's intent to seek legal advice or services
Q.
When you went to _____[attorney's] office in _____[month]20_____, just what did you wish
to discuss with him?
A.
I wanted to talk with him about preparing a will.
Q.
You wanted _____[attorney] to prepare the will you had in mind?
A.
That's correct.
Q.
Was this to be your own last will and testament?
A.
No. It was to be my husband's.
Q.
Was your husband with you when you visited _____[attorney's] office with the intent of
discussing his will?
A.
No.
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Q.
Was there any particular reason why not?
A.
Yes. My husband was then confined to his bed at _____ Hospital, here in town. He had been
ill with _____, a terminal disease, for several months.
Q.
Had your husband requested that you see somebody about having a will written for him?
A.
Yes.
Practice Comment: Admissibility of statement as proof it was made.
The hearsay rule does not render inadmissible every statement repeated by a witness as
made by another person. If the fact that a statement was made is independently relevant,
regardless of its truth or falsity, evidence offered to prove merely that the statement was made
is admissible. See 29 Am. Jur. 2d, Evidence § 497.
Q.
Had your husband specified _____[attorney] as the person you should see?
A.
No. He hadn't mentioned any particular attorney. He just wanted me to find one who could
do the job properly.
Reminder: Timing of creation of attorney-client relationship.
Where the existence of an attorney-client relationship is significant for the purpose of
determining the applicability of the attorney-client privilege, or for the purpose of resolving
an issue which concerns some aspect of the fiduciary duty which a lawyer owes to his client,
courts in some jurisdictions appear to hold that the relationship arises as soon as the lay party
consults with the attorney with the intent of obtaining legal advice or services (see § 9), while
courts in a number of other jurisdictions appear to hold that the relationship arises as soon
as the lay party manifests an intent to seek legal advice or services, presumably by expressing
a request for such assistance (see § 10). In other situations, the rule in most jurisdictions is
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that the relationship comes into existence upon the attorney's giving, or promising to give,
the assistance requested by the lay party. See § 11.
§ 27. Attorney's particular competence in legal area pertaining to consulting party's needs
Q.
How, then, did you end up seeing _____[attorney]?
A.
I hadn't had any legal problems in several years, and I had heard that the lawyer my husband
and I had used in the past was now retired, so I simply consulted the Yellow Pages of the
local phone book. They have in there a list of attorneys according to their specialties, and I
picked a name at random under the heading, "Wills, Trusts and Estate Planning."
Q.
Here now is a volume marked as Plaintiff's Exhibit ___ for identification. Can you tell us
what this consists of?
A.
Yes, I can. These are the Yellow Pages covering _____[local community] for the year 20_____,
which is when I had my discussion with _____[attorney] regarding a new will for my husband.
Q.
Can you find in this volume of Yellow Pages the listing to which you made reference a
moment ago?
A.
I believe so. [After thumbing through pages] Here it is. It is on page ___.
[The volume of Yellow Pages, with the appropriate page suitably marked, may be offered
in evidence at this time.]
Q.
Do you recall noticing any lettering on the door of _____[attorney's] office, other than his
name, when you visited his office in _____[month]20_____?
A.
Yes, I do. I had never been to this particular office before, so I remember reading all the
lettering on the door very carefully. I wanted to make sure I wasn't going to the wrong place.
Q.
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

129

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

Do you recall exactly what the lettering on the door said?
A.
Yes. Under _____[attorney's] name and profession were the words, "Wills, Trusts, and
Estates."
§ 28. Consulting party's express request for legal advice or services
Q.
Now, do you remember what you first said to _____[attorney] once you were inside his office
talking with him?
A.
Yes. We exchanged a few introductory pleasantries, of course, and then I told him that my
husband was dying of _____[disease], that his doctors were predicting a remaining life span of
no more than ___ months, and that my husband wanted a new will drawn up for him before
he passed away. I explained that my husband had become dissatisfied with the provisions of
a will he had had prepared some ___ years earlier, and that he wanted the old will replaced
and destroyed as soon as possible. I then asked _____[attorney] if he would draw up a new
will for my husband.
§ 29. Attorney's express promise to give requested legal advice or services
Q.
Did _____[attorney] respond to your request?
A.
Yes, he did.
Q.
How did he respond?
A.
He told me he would be happy to draw up a suitable will for my husband, and he said he
would get to work on it as soon as he could.
Practice Note: Admissibility of statements by party to action.
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Extrajudicial statements by a party to an action are admissible in evidence against the party
if the statements tend to prove or disprove a material fact in the case. See Fed R Evid 801(d)
(2); 2 Jones on Evidence (6th ed.) § 13:1.
§ 30. Consulting party's making of express employment contract with attorney
Q.
During your discussion that day with _____[attorney], did he ask you to sign any documents?
A.
Yes. He asked me to sign what he called "the usual" contract for legal services.
Q.
Did you sign such a contract?
A.
Yes, I did.
Q.
Did _____[attorney] sign the contract as well?
A.
Yes. He signed it in my presence, right after I signed it.
Q.
Did you receive a copy of this agreement?
A.
Yes.
Q.
I show you now a document that has been marked as Plaintiff's Exhibit ___ for identification.
Please state what this is, if you can.
A.
This is the carbon copy I was given by _____[attorney].
Q.
The carbon copy of the employment contract which you and he had signed?
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A.
That's correct.
Q.
Have you seen the original of this contract at any time since you and _____[attorney] signed
your names to it?
A.
No. After we signed the original, _____[attorney] placed it inside a manila folder. I haven't
seen it since then.
[The carbon copy of the contract may be offered in evidence at this time.]
Practice Comment: Admissibility of carbon copies of documents.
Many courts have held that a carbon copy of a document ranks as a duplicate original when
signed or otherwise executed with all necessary formalities. In many cases an unsigned or
unexecuted carbon copy of a document has also been regarded as an original, which may
be admitted in evidence without explanation as to why the first, or "ribbon" copy of the
instrument has not been produced. Other courts, however, have indicated that carbon copies
normally will not be regarded as duplicate originals, but must be considered as secondary
evidence, with respect to which the usual rules as to the necessity and sufficiency of explaining
nonproduction of the original are applicable. See 29 Am. Jur. 2d, Evidence §§ 487, 488.
Q.
Let me show you once again the carbon copy of the contract which you and _____[attorney]
signed, and which is now in evidence as Plaintiff's Exhibit ___. Does this contract specify the
type of legal work which the defendant was to do for you?
A.
Yes, it does. _____[Attorney] wrote in the type of work he was supposed to take care of.
Q.
Does the contract include any provision for an attorney's fee?
A.
Yes, it does.
§ 31. Attorney's receipt of, or attempt to receive, confidential information or records
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Q.
After you and _____[attorney] had signed the contract, did _____[attorney] ask you for any
information?
A.
Yes. He asked me to give him various bits of information about my husband.
Q.
Can you be more specific as to the types of information he asked for?
A.
He asked me for my husband's full name and address, his date of birth, and his citizenship.
He also asked me for my husband's complete marital history and for both of our Social
Security numbers. He wanted to know the names, addresses, and dates of birth of all my
husband's next of kin, as well as full histories of my husband's employment and military
experiences. In addition, he wanted me to provide him with all information pertaining to my
husband's personal and joint bank accounts, including balances and account numbers, and
any information I had regarding safe deposit boxes rented by my husband.
Q.
Anything else?
A.
Well, he wanted to know all about my husband's property, including homes, cars, items
of furniture, and jewelry. He also asked me for information pertaining to stock and other
securities owned by my husband, and he asked me whether my husband then owed any money
and whether any debts were then owed to him by others. He also asked me whether my
husband had recently made any gifts or other transfers of property.
Q.
Anything else?
A.
Naturally, he also wanted to know exactly how my husband wanted to distribute his property
under the new will, whether he wanted to disinherit any of his next of kin, and things like that.
Q.
Did you furnish _____[attorney] with the information he requested of you?
A.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

133

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

Yes, I did. From my own experience of having a will drawn up for me several years earlier, I
knew that _____[attorney] would probably want information of this type, so I put it all down
on paper before leaving home on the day of my appointment, and when _____[attorney]
asked me for it, I gave it to him.
Q.
Did you keep a copy of this piece of paper for yourself?
A.
No.
Q.
Did _____[attorney] also ask you for any records or documents?
A.
Yes. He asked me to give him copies of all my husband's recent federal and state tax returns.
Q.
Any other documents?
A.
Yes. He also asked me to give him a copy of my husband's first will.
Q.
The will which your husband was interested in replacing?
A.
Yes.
Q.
Did you give _____[attorney] these documents, as requested by him?
A.
I didn't have those particular items with me on the day of my appointment, but I did mail
them to him a day or so later.
Q.
To your knowledge, did _____[attorney] ever receive these items?
A.
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Yes, he did. During a telephone conversation about a week after my appointment, he
mentioned that he had received them.
§ 32. Attorney's statements indicating that he is serving consulting party
Q.
You refer to a telephone conversation you had with _____[attorney] a week or so after your
initial consultation with him. Who initiated this telephone conversation?
A.
I did.
Q.
Did you have a particular reason for doing this?
A.
Well, I wanted to find out whether _____[attorney] had received the tax returns and the old
will. I also wanted to find out how _____[attorney's] work on the new will was coming along.
Q.
During the course of this conversation, did _____[attorney] make any statements regarding
his work on your husband's new will?
A.
Yes, he did.
Q.
What did he say in this regard?
A.
He said that everything was coming along fine with the will. He said that he had been really
busy lately with all kinds of legal matters, but that I shouldn't worry about it.
Q.
Did you have occasion to talk with _____[attorney] over the telephone at any time after the
conversation you have just mentioned?
A.
Yes, I did.
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Q.
Do you recall when this second telephone conversation took place?
A.
It took place about a month after the first conversation.
Q.
And who initiated this second conversation?
A.
This time it was _____[attorney] who called me.
Q.
What did he say to you when he called?
A.
He said he wanted to reassure me that he was still hard at work on my husband's will. He said
that he was still very busy, but that almost everything had been taken care of with respect
to the will.
Q.
Did he say anything else?
A.
Well, I told him that my husband wasn't getting any better, that time was running short, and
so forth, and he just said, "Don't worry. I'm handling everyting for you."
§ 33. Attorney's demand for compensation
Q.
Did you ever hear from _____[attorney], or from anybody in his office, after the telephone
conversation you have just described?
A.
Yes, I did.
Q.
Please explain.
A.
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I received a bill from _____[attorney] for my consultation with him.
Q.
Was this bill mailed to you?
A.
Yes, it was.
Q.
How soon after that second telephone conversation did you receive the bill from
_____[attorney]?
A.
I believe I received it about _____ weeks later.
§ 34. Consulting party's payment of compensation demanded
Q.
Do you still have the bill you received?
A.
No, I don't.
Q.
Why not?
A.
There was an instruction on the bill to include it with my payment, so I did.
Q.
You paid the bill, in other words?
A.
Yes, I did.
Q.
Do you remember the amount you paid?
A.
It was $_____.
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

137

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

Q.
By what means did you make this payment?
A.
By check.
Q.
Here now is a document that has been marked as Plaintiff's ___ for identification. Can you
state what it is?
A.
Yes. This is the canceled check for the fee I paid to _____[attorney].
[The canceled check may be offered in evidence at this time.]
§ 35. Consulting party's perception of attorney as his counsel
Q.
Now, between the time you first consulted with _____[attorney] and the time your husband
died, what sort of a relationship, if any, did you feel you had with _____[attorney]?
A.
I felt we had an ongoing professional relationship—that I had hired him to write a new will
for my husband, and that he had agreed to do the work.
Q.
Do you recall exactly when you first got the impression that _____[attorney] was acting as
your lawyer in connection with the preparation of a new will for your husband?
A.
It was right after _____[attorney] told me that he would be happy to write a new will for my
husband.
Q.
Up until the time of your husband's death, did your feelings or perceptions concerning
_____[attorney], and his role with respect to the will, ever waver?
A.
No. Naturally, I became increasingly concerned, as time went by, that the will might not be
finished before my husband either died or became incapable of understanding and signing
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it, but I remained under the impression at all times that _____[attorney] was working on the
will and would continue to work on it.
Q.
Can you explain why you remained under this impression at all times?
A.
There were all sorts of reasons. First, there was the fact that _____[attorney] had had me sign
a contract for his services. Then there was the fact that he had asked for, and received from
me, various kinds of information and records concerning my husband. There was also the
fact that _____[attorney] made two statements assuring me, after our initial discussion, that
he was working on the will and that I shouldn't worry about it.
Q.
Anything else?
A.
Well, I suppose I was also influenced by the fact that _____[attorney] eventually sent me a
bill for our consultation. Once I received that bill, I felt certain that the will was now finished,
or soon would be.
B. Testimony of Attorney (Adverse Witness)
§ 36. Attorney's particular competence in legal area pertaining to consulting party's needs
[After introduction and identification of Witness]
Q.
Where did you obtain your legal education?
A.
At the University of _____ School of Law.
Q.
In what year did you obtain your highest legal degree?
A.
In 20_____.
Q.
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And what is your highest legal degree?
A.
It is an LL.M.
Q.
A master's degree, in other words?
A.
Yes. The letters stand for Master of Laws.
Q.
Did most of the classmates with whom you began law school obtain an LL.M. degree?
A.
No. Most of them left school, and entered the profession, with an LL.B., or Bachelor of Laws.
Q.
So you remained in law school and undertook a sort of postgraduate curriculum in order to
obtain a higher degree?
A.
That is correct.
Q.
Did this postgraduate curriculum of yours concentrate on any particular area of the law?
A.
Yes.
Q.
What area of the law was that?
A.
Estate planning.
Q.
Do you currently regard yourself as a specialist in wills or probate matters generally?
A.
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No.
Q.
Isn't it true that you are certified by the American Bar Association as a specialist in those
areas?
Practice Note: Use of leading questions in examining adverse party.
If a party calls an adverse party or a witness identified with an adverse party, the witness
generally may be examined by the party calling him as if under cross-examination, and
leading questions may be asked. See Fed R Evid 611(c).
A.
Officially, yes. However, my practice is by no means limited to probate law. I try to remain
something of a general practitioner in my work, for I feel I can best serve the public that way.
Q.
Did you have occasion to discuss with _____[alleged client], the plaintiff in this action, a will
she wanted drawn up for her ill husband back in 20_____?
A.
Yes.
Q.
During that particular year, approximately what percentage of your time in the office was
devoted to work on probate matters?
A.
I really couldn't say. I just don't remember that far back.
Q.
Could it have been at least half of your time overall?
A.
Perhaps. As I say, I really don't remember.
Q.
Would you say that, during the years since 20_____, the proportion of your professional time
devoted to probate matters has increased, decreased, or remained about the same?
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A.
That's a hard question to answer, but I suppose it has remained about the same.
Q.
Well, then, can you tell us what percentage of your time in the office is spent on wills and
other probate matters as of right now?
A.
It varies from month to month, of course, but on the average I suppose I spend around 60
percent of my time on probate matters.
Q.
More than half your time, in other words?
A.
A little more than half my time, yes.
IV. Proof of Existence of Attorney-Client Relationship— Relatively Brief and Informal
Interaction With Attorney
A. Testimony of Attorney
§ 37. Consultation with attorney
[After introduction and identification of witness]
Q.
Do you know _____[alleged client], the defendant in this suit?
A.
Yes, I do.
Q.
How long have you known him?
A.
Since early in _____[month]20_____.
Q.
Under what circumstances did you first make his acquaintance?
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A.
I received a telephone call from him.
Q.
Did you receive this call at your office, or did you receive it somewhere else?
A.
I received the call at my home.
Q.
At approximately what time of the day did you receive this call from the defendant?
A.
At around two o'clock in the morning.
Q.
Had you been expecting this call beforehand?
A.
No.
Q.
Had you been awake at the moment this call came through?
A.
No. My wife and I had been asleep for several hours.
Q.
About how long did this telephone conversation with _____[alleged client] last?
A.
It lasted around 15 minutes, I'd say.
§ 38. Consulting party's intent to seek legal advice or services
Q.
When you answered your telephone on the morning of _____[alleged client's] call, what did
he say to you?
A.
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Well, he first apologized for disturbing me at such an ungodly hour. Then he explained that
he was calling from the holding cell of the _____[city] jail. He told me that he had been placed
under arrest at around ___ o'clock in the morning for driving under the influence of alcohol,
and that he was in need of a lawyer to help him.
Reminder: Timing of creation of attorney-client relationship.
Where the existence of an attorney-client relationship is significant for the purpose of
determining the applicability of the attorney-client privilege, or for the purpose of resolving
an issue which concerns some aspect of the fiduciary duty which a lawyer owes to his client,
courts in some jurisdictions appear to hold that the relationship arises as soon as the lay party
consults with the attorney with the intent of obtaining legal advice or services (see § 9), while
courts in a number of other jurisdictions appear to hold that the relationship arises as soon
as the lay party manifests an intent to seek legal advice or services, presumably by expressing
a request for such assistance (see § 10). In other situations, the rule in most jurisdictions is
that the relationship comes into existence upon the attorney's giving, or promising to give,
the assistance requested by the lay party. See § 11.
§ 39. Consulting party's express request for legal advice or services
Q.
How did you respond to these statements over the phone by _____[alleged client]?
A.
As I recall, I asked him to give me a brief summary of the circumstances leading to his arrest.
Q.
Did _____[alleged client] give you such a summary?
A.
He did.
Q.
Did he say anything else to you?
A.
Yes. He asked me if I would handle his defense and give him an opinion as soon as I could
regarding the likelihood of his "beating the rap," as he put it.
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§ 40. Attorney's express promise to give requested legal advice or services
Q.
Did you respond to this request from the defendant?
A.
I did.
Q.
What did you tell him?
A.
I told him that I would be happy to do all I could to help him. I stated that I wasn't sure
how strong a case he would have against the charge of driving under the influence, but that I
would start looking at some of the more recent cases on the subject as soon as I could. Then
I told him that I would see a judge first thing in the morning in an effort to get him released
from jail on his own recognizance, and that if my attempt failed I would arrange for bail. I
also asked him to give me another call as soon as he was let out of jail.
§ 41. Attorney's giving of requested legal advice or services
Q.
What, if anything, did you do for _____[alleged client] following the telephone conversation
you have just described?
A.
As I had promised, I telephoned Judge _____ of the local Superior Court the morning after
the telephone conversation, and I requested an O. R. release for _____[alleged client].
Q.
By that, you mean a release from jail on _____[alleged client's] own recognizance?
A.
That's right. In other words, a release accompanied by a promise to appear in court, without
any payment of bail.
Q.
Did Judge _____ grant your request for such a release?
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A.
He did.
Q.
Did you do anything else for _____[alleged client]?
A.
Yes, I did.
Q.
Please explain.
A.
That same morning, as soon as I could, I spent about ___ hours researching _____[alleged
client's] possible defenses. Judges and juries have been getting a lot tougher with drunkdriving defendants in recent years, and the statutory penalties for driving under the influence
have been getting more and more severe. I wanted to see just what the latest status of the law
was before discussing the matter with _____[alleged client] any further.
Q.
I show you now a document that has been marked as Plaintiff's Exhibit ___ for identification.
Have you ever seen it before?
A.
I have.
Q.
Can you state what it is?
A.
This is the log sheet which I placed in my book of time records for _____[alleged client]. As
you can see, I wrote in _____[alleged client's] name up at the top.
Q.
What did you use this log sheet for?
A.
I used it to keep track of the hours I had spent working on _____[alleged client's] drunkdriving case. I have separate log sheets like this one for all my clients.
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Q.
Do you recall when you placed this log sheet in your records book?
A.
I placed it in my records book as soon as I got to the office on the day after my telephone
conversation with _____[alleged client].
Q.
Did you actually make entries on this log sheet reflecting time spent on behalf of
_____[alleged client]?
A.
Yes, I did.
Q.
You made the entries personally?
A.
Yes.
Q.
Did you make these entries in the normal course of your law practice?
A.
Yes.
[The log sheet may be offered in evidence at this time.]
Practice Comment: Admissibility of business records.
Business records and books, and entries therein, are generally admissible if kept in the
ordinary course of business and if properly authenticated. Under modern statutes, and under
Rule 803(6) of the Federal Rules of Evidence, it generally is not necessary that the person
actually making the records testify, if the custodian or other qualified witness testifies to the
identity and mode of preparation of the records. See 29A Am. Jur. 2d, Evidence §§ 937, 950.
Q.
Now, did you have occasion to hear from _____[alleged client] on the day after your initial
telephone conversation with him?
A.
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Yes. He called me again, as I had requested, shortly after being released from jail. He called
just a few minutes after I had finished my research on his defense.
Q.
Did you discuss _____[alleged client's] case with him during this second telephone
conversation?
A.
Yes.
Q.
Please relate to us the substance of that discussion, if you would.
A.
Well, I told _____[alleged client] that the latest case law dealing with drunk-driving offenses
didn't offer much encouragement. I told him that, in my opinion, the evidence against him
was so strong that a guilty verdict was almost inevitable in the event he elected to go to trial,
and I advised him to enter a guilty plea in the hope of getting probation.
Q.
Did you tell him anything else?
A.
I explained to him that, in previous years, it might have been possible to arrange a plea
bargain with the District Attorney's office, so that the charge of driving under the influence
would be dropped in exchange for a plea of guilty to a less serious charge of reckless driving,
but that such bargaining was now outlawed by statute.
§ 42. Consulting party's making of express employment contract with attorney
Q.
During the course of this discussion with _____[alleged client], was there any mention by
either of you of a fee for your legal services?
A.
Yes. After I had given _____[alleged client] my advice regarding his case, I told him that
my fee for criminal matters was $_____ per hour, and that if he wanted me to help him any
further he could expect that I would bill him for ___ hours of my time in the event he elected
to enter a plea of guilty, or ___ hours if he chose to go to trial instead. I also told him that
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I would have to bill him for the ___ hours I had already spent on his case in the event he
wanted no further help from me.
Q.
Did _____[alleged client] respond to this statement?
A.
Yes. He stated that he couldn't afford what it would cost to take the case to trial, and that
he felt discouraged in any event by my having told him that a trial might result in a guilty
verdict anyway. So he asked me if I would simply make a court appearance on his behalf,
enter a plea of guilty on the charge of driving under the influence, and bill him for no more
than the ___ hours I had mentioned.
Q.
How did you reply to this request?
A.
I said that I thought he had made the right decision, and that I would appear in court for
him, and bill him for no more than $_____, as he had asked.
Q.
Did you ever make a written employment agreement with _____[alleged client]?
A.
No.
§ 43. Attorney's demand for compensation
Q.
Did you ever have any subsequent contact with _____[alleged client] in regard to his drunkdriving case?
A.
Yes, I did.
Q.
When did this occur?
A.
It occurred the day after our second telephone conversation.
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Q.
How did this contact with him come about?
A.
He telephoned me at the office.
Q.
What did he say to you on this occasion?
A.
He told me that he had changed his mind about wanting me to appear in court for him, and
that he was going to hire another lawyer to assist him.
Q.
How did you respond to this statement?
A.
I told him that he was free to do whatever he chose, but that I would have to bill him in the
amount of approximately $_____ for the time I had spent arranging for his release from jail,
researching his case, and discussing his case with him.
Q.
And what happened after you explained this to _____[alleged client]?
A.
He muttered something which I wasn't able to understand, and then he hung up the phone.
Q.
Did you ever send _____[alleged client] a bill for the time you had spent on his case up until
then?
A.
Yes, I did.
Q.
Here now is a document that has been marked as Plaintiff's Exhibit _____ for identification.
Please tell us what it is.
A.
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This is a photocopy of the statement which I sent to _____[alleged client].
Q.
Do you have in your possession the original of this statement?
A.
No. It was never returned to me by _____[alleged client], and I haven't seen it since it was
placed in an envelope and mailed to him.
[The photocopy of the bill may be offered in evidence at this time.]
Practice Note: Admissibility of photocopy of document.
Statutes in most states provide for the admissibility, as though they were originals, of
photographic copies of business and public records made and kept in the regular course
of business. See 29 Am. Jur. 2d, Evidence § 490; 3 Jones on Evidence (6th ed.) § 17:13.
For photocopies not qualifying for admission under such statutes, some courts may follow
the liberal view adopted by the Federal Rules of Evidence, whereby a copy of a document
produced by photographic or equivalent means may be deemed an original if it was intended
to have the effect of an original by the person executing or issuing it (Fed R Evid 1001), and,
still more broadly, a duplicate of a document is admissible to the same extent as an original
unless there is a genuine question as to the authenticity of the original, or unless it would be
unfair to admit the duplicate in lieu of the original (Fed R Evid 1003).
Q.
Have you ever received any payment from _____[alleged client] for the time you devoted to
his case?
A.
None whatsoever. That is why we are here in court today.
V. Proof of Existence of Attorney-Client Relationship— Interaction With Attorney's Clerk
or Secretary
A. Testimony of Alleged Client
§ 44. Consulting party's intent to seek legal advice or services
[After introduction and identification of witness]
Q.
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What is your current marital status?
A.
I am divorced.
Q.
When did your divorce become final?
A.
On _____, 20_____.
Q.
To whom were you married prior to your divorce?
A.
I was married to _____.
Q.
When were you and your former husband married?
A.
In _____[month]20_____.
Q.
Do you and your former husband have any children?
A.
Yes.
Q.
How many children do you have?
A.
Two.
Q.
At the time of your divorce, how old were these children?
A.
The boy was three, and the girl was two.
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Q.
Who took custody of these children immediately after your divorce?
A.
I did.
Q.
This was in accordance with the terms of your divorce decree?
A.
Right.
Q.
Who has custody of your two children today?
A.
My ex-husband does.
Q.
This is in accordance with a decree entered on _____, 20_____, modifying the original divorce
decree?
A.
Yes.
Q.
Who sought this modification of the original decree?
A.
My ex-husband did.
Q.
Do you recall when you first learned that your former husband was going to try to get this
change in custody?
A.
It was late in _____[month]20_____.
Q.
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By what means did you first learn of this?
A.
My ex-husband's attorney sent me a copy of the petition.
Q.
Do you recall what your first reaction was upon receiving this petition?
A.
Well, I was panic-stricken. I had had no inkling whatever that my ex-husband wanted to get
custody of our kids.
Q.
Were you amenable to such a custody change?
A.
Not at all.
Q.
What, if anything, did you decide to do about the petition?
A.
I decided right away to fight it as best I could.
Q.
Just how did you intend to fight the petition?
A.
By hiring a lawyer.
Q.
Did you have any particular lawyer in mind?
A.
Yes.
Q.
Who was that?
A.
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_____[Attorney].
Q.
The defendant in this action?
A.
Yes.
§ 45. Attorney's particular competence in legal area pertaining to consulting party's needs
Q.
Had _____[attorney] represented you in your original divorce from your ex-husband?
A.
No.
Q.
Why did you choose to have him represent you in the custody dispute?
A.
Because a good friend of mine had recently told me that I should go and see him if I ever
had a problem with my ex-husband.
Practice Note: Admissibility of statement as proof it was made.
The hearsay rule does not render inadmissible every statement repeated by a witness as
made by another person. If the fact that a statement was made is independently relevant,
regardless of its truth or falsity, evidence offered to prove merely that the statement was made
is admissible. See 29 Am. Jur. 2d, Evidence § 497.
Q.
Exactly when had this friend recommended _____[attorney] to you?
A.
Just three weeks before I received the petition, I believe.
Q.
And on what basis had she made this recommendation?
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A.
Well, she had just gone through a child custody battle similar to mine, and she told me that
_____[attorney] had represented her in the court hearing and had done an excellent job for
her.
§ 46. Consultation with attorney's clerk or secretary
Q.
Did you, in fact, have occasion to go to the office of _____[attorney] in order to discuss the
custody petition you had received?
A.
Yes.
Q.
When did you go there, in relation to the time you actually received the petition?
A.
I received the petition, by registered mail, at around noon of the day it came, and I was in
the waiting area of _____[attorney's] office no more than two hours later.
Q.
Had you made an appointment to come down to _____[attorney's] office?
A.
No. I became extremely upset when I received the petition, and it never occurred to me to
phone for an appointment. In my despair, all I wanted to do was see a lawyer as soon as
humanly possible.
Q.
What happened when you arrived at _____[attorney's] office?
A.
Well, I looked through the little glass window separating the waiting area from what
appeared to be a secretary's office, and I saw a man in there who was going through a large
file cabinet or something. I asked him if he was _____[attorney's] secretary.
Q.
How did this gentleman respond to your question?
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A.
He said that _____[attorney's] secretary was on vacation, and that he was a law clerk who
was working in _____[attorney's] office for the summer. Then he introduced himself to me
as _____.
Practice Comment: Admissibility of statements by party to action.
Extrajudicial statements by a party to an action, whether made directly by the party or
through a duly authorized agent, are admissible in evidence against the party if the statements
tend to prove or disprove a material fact in the case. See Fed R Evid 801(d)(2); 2 Jones on
Evidence (6th ed.) § 13:1.
Q.
Did you converse with this person any further?
A.
Yes. I asked him if I could speak with _____[attorney].
Q.
How did he answer that question?
A.
He said that he thought _____[attorney] was busy researching one of his cases, but that he
would go and check. Then he walked over to a nearby room or office, looked through the
open doorway, came back to me, and told me that, yes, _____[attorney] was busy.
Q.
What happened next?
A.
_____[Attorney's clerk] asked me if I had some sort of legal problem. I told him I did, and
he asked me to follow him into a conference room.
Q.
Did you do as he requested?
A.
Yes, I did. He took me into a room which had a large table in the middle of it and shelves
full of books lining all the walls.
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Q.
What occurred inside this room?
A.
We sat down at this large table, and _____[attorney's clerk] asked me to describe my problem.
Q.
Did you tell him all about the petition you had received from your former husband's lawyer?
A.
Yes, I did.
Q.
About how long did this discussion with _____[attorney's clerk] last?
A.
About an hour, I believe.
Q.
As far as you could tell, did he take notes as you and he talked about your legal problem?
A.
Yes, he did.
Reminder: Timing of creation of attorney-client relationship.
Where the existence of an attorney-client relationship is significant for the purpose of
determining the applicability of the attorney-client privilege, or for the purpose of resolving
an issue which concerns some aspect of the fiduciary duty which a lawyer owes to his client,
courts in some jurisdictions appear to hold that the relationship arises as soon as the lay party
consults with the attorney (or his authorized clerk or secretary) with the intent of obtaining
legal advice or services (see § 9), while courts in a number of other jurisdictions appear to
hold that the relationship arises as soon as the lay party manifests an intent to seek legal
advice or services, presumably by expressing a request for such assistance (see § 10). In other
situations, the rule in most jurisdictions is that the relationship comes into existence upon the
attorney's (or his authorized clerk's or secretary's) giving, or promising to give, the assistance
requested by the lay party. See § 11.
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§ 47. Consulting party's express request for legal advice or services
Q.
During the course of your discussion with _____[attorney's clerk], did you ask for legal help
of any kind?
A.
Yes. I asked _____[attorney's clerk] whether _____[attorney] would represent me in fighting
the petition for change of custody. I also asked him whether there was anything I should do
between then and the date of the hearing in court.
§ 48. Clerk's or secretary's conduct rendering consulting party's reliance on attorney
reasonable
Q.
How did _____[attorney's clerk] respond to your question concerning the possibility of
_____[attorney] representing you in the custody fight?
A.
He said he could think of no reason why _____[attorney] wouldn't be able to represent
me in the custody fight. He said he would pass along the request I had made, and that
_____[attorney] would be getting in touch with me soon.
§ 49. Clerk's or secretary's giving of requested legal advice or services
Q.
And what, if anything, did he tell you in response to your request for advice as to what you
should do between the time of the discussion and the time of the hearing on the petition?
A.
Well, he told me a number of things. He said it was very important that I allow my ex-husband
to exercise all of his visitation rights with the children. He said that denial of visitation rights
is often used as a ground for changing a custody order. He also told me that I should make no
plans to move with the kids to a different community, and certainly not to a different state.
He also said that I should do everything possible to spruce up my home and keep the kids
well dressed, to give the impression that the kids were living in a suitable environment. He
also said that if I was currently living with a man, or if I occasionally had a boyfriend spend
the night with me, I should knock it off for awhile. He said that courts tended to frown on
such behavior, because it placed young children in an immoral atmosphere.
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§ 50. Clerk's or secretary's receipt of, or attempt to receive, confidential information or
records
Q.
Did _____[attorney's clerk] ask you for any records or personal information during the course
of your discussion with him?
A.
Yes, he did. He asked me if I was currently employed by anyone, and when I told him I was,
he asked me how long I had had this job. I explained that I had had my job for ___ years, and
then _____[attorney's clerk] asked me if I would mind mailing him my most recent federal
income tax returns.
Q.
Did he explain why he wanted you to send him your tax returns?
A.
Yes. He said he wanted to get as clear a picture as he could of my income history over the
past ___ years. He said that information might be very helpful in resisting my ex-husband's
attempt to get custody of my children.
Q.
Did you in fact mail these returns to _____[attorney's clerk], as he had asked you to?
A.
Well, I didn't actually mail them in. Instead, I dropped them off in person the next day. I
was already in the general neighborhood of _____[attorney's] office, because I had another
errand to run nearby.
Q.
When you brought your tax returns to _____[attorney's] office the next day, did you hand
them to _____[attorney's clerk] in person?
A.
Yes.
§ 51. Attorney's knowingly allowing clerk or secretary to give appearance of authority

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

160

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

Q.
Now, during the hour or so that you and _____[attorney's clerk] talked about your child
custody problem, did anybody else ever come into the conference room?
A.
Someone else did come into the room, yes.
Q.
Do you know who this other person was?
A.
Yes. It was _____[attorney].
Q.
Did _____[attorney] introduce himself to you?
A.
No.
Q.
Then how do you know it was he?
A.
For one thing, I had seen his picture in the newspaper several times before, and I recognized
him immediately. Also, _____[attorney's clerk] turned around briefly and said, "Oh, hello,
_____[attorney]," as soon as he came into the room.
Q.
Do you recall exactly what was being said by you or by _____[attorney's clerk], in the course
of your discussion, at the moment when _____[attorney] walked into the conference room?
A.
Yes, I do. _____[Attorney] came into the room just as _____[attorney's clerk] was beginning
to tell me that I should allow my ex-husband to exercise his visitation rights, that I should
make no plans to move to a different community, and so forth.
Q.
Can you tell us about how long _____[attorney] remained inside the conference room with
you and _____[attorney's clerk]?
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A.
He stayed in there for at least ___ minutes.
Q.
Did you notice what he did while inside the conference room?
A.
Yes. He took one of the books off the shelves that were in there, and he leafed through the
pages, stopping now and then as if to read something.
Q.
Did _____[attorney] make any statements while his clerk was advising you to allow your
former husband to exercise his visitation rights, and so on?
A.
He made one brief statement, yes.
Q.
Just when did he make this brief statement?
A.
It was right _____[attorney's clerk] had warned me not to allow my boyfriend to spend the
night in the house with the children and me.
Q.
And what was the statement he made?
A.
He looked up from his book and said, "That's definitely to be avoided," and then he chuckled
a bit and returned to his book.
§ 52. Attorney's holding out of clerk or secretary as authorized
Q.
Did _____[attorney] make any other statements during the time he was there in the conference
room with you and his clerk?
A.
Yes, he did make one other statement.
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Q.
At what point during your discussion with _____[attorney's clerk] did he make this second
statement?
A.
It was right after _____[attorney's clerk] had requested that I mail him my tax returns.
Q.
What did _____[attorney] say this time?
A.
Well, he had just put the book he was looking at back on the shelf, and on his way out of
the room he walked over to _____[attorney's clerk], gave him a squeeze on the shoulder, and
said to me, "He's a good man. Send him anything he asks for."
§ 53. Clerk's or secretary's demand for compensation
Q.
Did you have occasion to hear from someone in _____[attorney's] office following your
discussion in the conference room with _____[attorney's clerk]?
A.
Yes.
Q.
Please explain.
A.
I received a bill in the mail for services rendered.
Q.
How soon after your discussion with _____[attorney's clerk] did this bill arrive?
A.
No more than ___ days after the discussion.
§ 54. Clerk's or secretary's statements indicating that attorney is serving consulting party
Q.
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What did you do when you received this bill?
A.
The first thing I did was call _____[attorney's] office and ask whether my receiving a bill
meant that _____[attorney] had decided to represent me in the custody hearing.
Q.
To whom did you address this question?
A.
To _____[attorney's clerk]. He answered the phone when I called.
Q.
And how did _____[attorney's clerk] respond to your inquiry?
A.
He said that he relayed my request for help to _____[attorney] and that I had nothing to
worry about. He said that everything was going smoothly.
§ 55. Consulting party's payment of compensation demanded
Q.
Did you eventually pay the bill you had received from _____[attorney's] office?
A.
Yes. After receiving those reassurances from _____[attorney's clerk], I went ahead and sent
in a check.
Q.
Do you recall the amount of the check you sent in?
A.
It was $_____.
Q.
Did you keep the statement itself, or did you include it with your check?
A.
I included it with the check. As I remember, there was an instruction on the bill to include
it with the payment.
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Q.
I show you now a document that has been marked as Plaintiff's Exhibit ___ for identification.
Please state what it is.
A.
This is the canceled check for the payment I made in response to the bill I received from
_____[attorney's] office.
[The canceled check may be offered in evidence at this time.]
§ 56. Consulting party's reasonable belief that clerk or secretary had authority
Q.
Now, there are two different parties connected with _____[attorney's] office who are
important in this case. Obviously, one such party is _____[attorney] himself, and the other
such party is _____[attorney's clerk]. At this point, I want to ask you a few more questions
concerning _____[attorney's clerk], after which I will ask you a few more questions regarding
_____[attorney]. Is that clear?
A.
Yes.
Q.
First of all, then, I want to ask you to what extent you believed, during your discussion
inside _____[attorney's] conference room, that _____[attorney's clerk] was acting within his
authority when he advised you not to impede your former husband's visitation rights with the
children, not to move with the kids to a different community or state, not to have a boyfriend
sleeping over at your house, and so on.
A.
It seemed to me that he was acting entirely within his authority when he offered me that
advice.
Q.
To what extent did you believe he was acting within his authority when he requested that
you mail him your recent income tax returns?
A.
Again, it was my impression that he was making the request within his authority as
_____[attorney's] clerk.
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Q.
Can you point to anything specific which led you to believe that he was acting within his
authority in these matters?
A.
Yes. For one thing, it just seemed as if he handled his discussion with me that day in a very
casual and confident way. He seemed to be acting pretty much out of routine as he led me
into the conference room, questioned me about my legal problem, offered me advice, and
asked me to send him my tax returns. He gave me the impression that he did this sort of thing
every day, and that he was permitted or even required to do it as part of his job as a clerk.
As I indicated earlier, _____[attorney's clerk] took care of the entire discussion by himself;
he never stopped to ask _____[attorney] questions, or anything of that sort.
Q.
Was there anything else which led you to believe that _____[attorney's clerk] was acting within
his authority?
A.
Well, there was also the fact that _____[attorney] himself came into the conference room
during our conversation, seemed to be aware of what his clerk was telling me and asking
me, and never stepped in to correct, qualify, or deny anything his clerk was saying. I mean,
if _____[attorney's] own clerk was exceeding his authority at any time, or at least during
the time when _____[attorney] was present, I would have expected _____[attorney] to say
something about it right then and there. Instead, he just chimed in with a statement which
basically agreed with what his clerk was telling me, and he also told me in no uncertain terms
that his clerk was a good man, that I should follow his instructions, and so forth.
§ 57. Consulting party's reliance on belief that clerk or secretary had authority
Q.
Did your belief that _____[attorney's clerk] was acting within his authority cause you to do
anything which you might not have done otherwise, or to refrain from doing something which
you might have done otherwise?
A.
Certainly.
Q.
Please explain.
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A.
If I had felt that _____[attorney's clerk] was giving me legal advice which he was not supposed
to give me, or that he was asking me for my tax returns without authority to do such a thing,
I would have made an effort to speak with _____[attorney] in person. There's no way I would
have turned over my tax returns to an attorney's employee if I hadn't believed that he was
authorized to receive them on the attorney's behalf.
§ 58. Consulting party's perception of attorney as his counsel
Q.
Let us turn to _____[attorney] himself, then. Was there ever a time when you felt that this
individual was serving as your legal representative in connection with your former husband's
petition for a change of child custody?
A.
Yes, there was.
Q.
Do you recall when you first got this impression?
A.
Well, I suppose I got the impression at some point during my discussion in the
conference room with _____[attorney's clerk], even though he hadn't told me definitely that
_____[attorney] would represent me.
Q.
Was there ever a time following this discussion when your perception of _____[attorney] as
your legal counselor wavered at all?
A.
Well, it wavered pretty drastically a few weeks before the custody hearing was held, when I
learned for the first time that _____[attorney] would not in fact represent me, but until then
I can't say that my impression regarding him ever changed.
Q.
What caused you to believe, over a fairly lengthy period of time, that _____[attorney] was
acting as your legal representative with respect to your ex-husband's custody petition?
A.
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For one thing, there was the statement by _____[attorney's clerk] that he saw no reason
why _____[attorney] couldn't assist me in fighting the petition, and that he would tell
_____[attorney] of my request for his help. There was also the fact that _____[attorney's clerk]
had gone to the trouble of giving me legal advice and had asked me to turn over to him my
tax returns. In addition, there was the fact that I had been sent a bill from _____[attorney's]
office, as well as the fact that _____[attorney's clerk] had assured me over the phone, shortly
after I received the bill, that everything was coming along fine.
§ 59. Consulting party's reliance on attorney
Q.
Up until the time when you finally learned that _____[attorney] was not going to represent
you in the custody hearing, did you seek legal advice or assistance from any other lawyer?
A.
No.
Q.
Why not?
A.
I saw no reason to do so. I truly believed that _____[attorney] was handling my case and that
he would continue to do so. Because of all the factors I just mentioned, I relied on him fully.
§ 60. Attorney's awareness of consulting party's reliance on him
Q.
Do you recall exactly when you learned for the first time that _____[attorney] was not going
to serve as your legal representative in the custody hearing?
A.
It was in _____[month]20_____. At that point, the hearing was only ___ weeks away.
Q.
By what means did you make this discovery?
A.
I telephoned _____[attorney's] office. By then, his secretary had returned from her vacation,
and she put me through to _____[attorney] himself.
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Q.
What exactly did _____[attorney] say to you when he got on the phone?
A.
He said he remembered me from the day when he saw me discussing my problem with his
clerk, that his clerk had informed him of my wish to have him represent me in the custody
hearing, and that, on account of various matters of a personal nature which were then
affecting him, he would not be able to help me.
§ 61. Attorney's failure to negate consulting party's reliance on him
Q.
Prior to this call by you, had you received any word from _____[attorney], or from anybody
in his office, indicating that he was not going to represent you in the hearing?
A.
None whatsoever.
B. Testimony of Attorney (Adverse Witness)
§ 62. Clerk's or secretary's actual authority
[After introduction and identification of witness]
Q.
How many employees do you have working for you in your law office?
A.
Two.
Q.
What positions do these employees hold?
A.
One of them is my secretary, and the other is a clerk.
Q.
What is the name of the clerk who presently works in your office?
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A.
_____.
Q.
You do not have an individual named _____[clerk with whom plaintiff conversed] working
for you as a clerk now?
A.
No. He worked as my clerk for one summer only, back in 20_____.
Q.
While _____[former clerk] worked in your office, what were his duties?
A.
Well, his main duty was to assist me in researching the cases I was working on. He would do
most of the routine research, and then he would write up a memorandum summarizing what
he had found, with suitable points and authorities.
Q.
Did he have any other duties?
A.
Usually not.
Q.
Were there not occasions, however, when you would have him interview people who came
into your office seeking legal advice or services?
Practice Comment: Use of leading questions in examining adverse party.
If a party calls an adverse party or a witness identified with an adverse party, the witness
generally may be examined by the party calling him as if under cross-examination, and
leading questions may be asked. See Fed R Evid 611(c); 81 Am. Jur. 2d, Witnessess §§ 422,
423, 494.
A.
Oh, on rare occasions, yes.
Q.
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So from time to time you did authorize _____[attorney's clerk] to discuss legal problems with
those who came to your office seeking help?
A.
Yes, but he was only supposed to interview them, get down the basic facts, and stuff like
that. I should stress also that I gave him authority to do this sort of thing on a day-by-day
basis only, as I felt the need arise. I never gave him any sort of blanket, long-term authority
to conduct client interviews.
Q.
Was _____[attorney's clerk] authorized to conduct interviews with clients and potential
clients on the day late in _____[month]20_____ when _____[alleged client] came to your office
in connection with a petition she had received for a change of child custody?
A.
I can't remember. That was some time ago.
Q.
Is it possible that he was?
A.
I couldn't say.
Q.
There is evidence in this case to the effect that _____[attorney's clerk] stated to _____[alleged
client], when she came to your office, that you were busy working on a case and therefore
would not be able to see her. Do you have any reason to dispute this evidence?
A.
Of course not. I was often quite busy that summer.
Q.
If you were indeed busy on the day of _____[alleged client's] visit to your office, isn't there
some chance that _____[attorney's clerk] was given the authority by you to interview her or
others who came to see you that day?
A.
I suppose so.
Q.
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To your knowledge, did _____[attorney's clerk] ever conduct a client interview without
specific authority to do so during the summer he worked in your office?
A.
Not to my knowledge, no.
Q.
So if there were evidence in this case that he conducted an interview with _____[alleged client],
would you take it as a good indication that he had been given authority by you to do so?
A.
Yes.
VI. Proof of Existence of Attorney-Client Relationship—Delivery of Documents To
Attorney's Office
A. Testimony of Alleged Client
§ 63. Attorney's prior handling of other matters for delivering party
[After introduction and identification of witness]
Q.
What is your occupation?
A.
Well, I am disabled now, but before I became injured I owned and operated a plumbing
company.
Q.
Do you know _____[attorney], the defendant in this action?
A.
Yes, I do.
Q.
How long have you known him?
A.
Since 20_____.
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Q.
You've known him for approximately 10 years, in other words?
A.
That's right.
Q.
Under what circumstances did you first become acquainted with him?
A.
I had a customer who owed me quite a lot of money on a job I had done in his home, and I
consulted with _____[attorney] about bringing suit to collect the money.
Q.
Did _____[attorney] handle your suit against this customer?
A.
Yes. We went to court and enforced my contractor's lien.
Q.
So the suit was successful?
A.
Yes, it was.
Q.
Did _____[attorney] furnish you with any legal assistance following the suit against the
homeowner?
A.
Yes.
Q.
Please explain.
A.
In 20_____ I decided to incorporate my plumbing business. It was _____[attorney] who drew
up the incorporation papers, filed them, and so forth.
Q.
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Up until _____, 20__[date of accident], did _____[attorney] assist you in any other legal
matters?
A.
Not me directly, although he did assist my wife.
Q.
How did he assist your wife?
A.
He helped her sell some farmland in _____ County which she had inherited from her father.
§ 64. Attorney's concurrent handling of other matters for delivering party
Q.
Now, were you involved in any kind of accident on the date I mentioned a moment ago,
_____, 20_____?
A.
Yes.
Q.
What kind of an accident was this?
A.
It was a car accident.
Q.
Where did this accident take place?
A.
On Highway ___, just north of _____[city].
Q.
Briefly, what happened in this accident?
A.
Well, I was driving my car on Highway _____ to visit my brother for a few days. He lives
in _____[town]. Up ahead of me, I suddenly noticed that traffic had slowed down for some
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reason. I tried to put on the brakes, but nothing happened, so I hit the rear end of the car
ahead of me in the same lane.
Q.
Was it this accident which caused you to become disabled?
A.
Yes.
Q.
Were you hospitalized as a result of the accident?
A.
Oh, yes. I was in the hospital for at least ___ weeks.
Q.
During your stay in the hospital, did you have occasion to speak with _____[attorney] about
anything?
A.
Yes. At my request, he came to my hospital room, and we talked about the accident.
Q.
As a result of this discussion, did you decide to take any legal action in connection with your
auto accident?
A.
Yes.
Q.
Please explain.
A.
Well, I had had some brake work done on my car just ___ days before the accident. As a
matter of fact, I had a lot of repair work done on the car with this trip to my brother's place
specifically in mind. Based on my discussion with _____[attorney] there in the hospital, I
decided I had a good case against the garage which had worked on my brakes.
Q.
Did you ask _____[attorney] to handle this case against the garage?
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A.
Yes.
Q.
When did you make this request?
A.
During my discussion with _____[attorney] there in the hospital.
Q.
Did _____[attorney] agree to handle this case against the garage?
A.
Yes.
Q.
Now, did you have occasion to receive a certain document in the mail on or around _____,
20_____?
A.
I did.
Q.
What was this document?
A.
It was a complaint filed by the person who had been driving the car I hit.
Q.
When you received this complaint, what was the status of your claim against the garage?
A.
As I recall, _____[attorney] was right in the middle of an attempt to work out some sort of
settlement with the garage owner's insurance company.
§ 65. Delivery of pertinent documents to attorney's office
Q.
Had you returned home from the hospital by the time this complaint arrived?
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

176

Existence of Attorney-Client Relationship, 48 Am. Jur. Proof of Facts 2d 525...

A.
Yes. I had been home for about ___ days.
Q.
What did you do with the complaint?
A.
I placed it in a large manila envelope and mailed it to _____[attorney's] office.
Q.
You did not deliver the complaint to his office in person?
A.
No. I was unable to walk then just as I am now, and delivering it in person would have been
very difficult.
§ 66. Delivering party's intent to seek legal advice or services
Q.
What was your purpose in mailing the complaint to _____[attorney]?
A.
Well, I wanted him to handle the lawsuit brought by the other driver, assuming the thing
went to trial at all, or, better yet, to work out some sort of settlement.
Q.
Did you have liability insurance at the time of the accident?
A.
No. I had the truck I used in my plumbing business fully insured, but I had mistakenly let
the policy covering my car expire.
Reminder: Timing of creation of attorney-client relationship.
Where the existence of an attorney-client relationship is significant for the purpose of
determining the applicability of the attorney-client privilege, or for the purpose of resolving
an issue which concerns some aspect of the fiduciary duty which a lawyer owes to his client,
courts in some jurisdictions appear to hold that the relationship arises as soon as the lay
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party consults with the attorney (or, where appropriate, delivers pertinent documents to the
attorney's office) with the intent of obtaining legal advice or services (see § 9), while courts in
a number of other jurisdictions appear to hold that the relationship arises as soon as the lay
party manifests an intent to seek legal advice or services, presumably by expressing a request
for such assistance (or, where, appropriate, delivering pertinent documents to the attorney's
office) (see § 10). In other situations, the rule in most jurisdictions is that the relationship
comes into existence upon the attorney's giving, or promising to give, the assistance requested
by the lay party. Where the attorney neither gives nor expressly promises to give the desired
assistance, the relationship can be established on the basis of the lay party's detrimental
reliance on the attorney's implied promise to furnish the desired assistance. See § 11.
§ 67. Delivering party's request for legal advice or services
Q.
When you placed the complaint in the envelope prior to mailing it to _____[attorney's] office,
did you include anything else with it?
A.
Yes, I included a brief note.
Q.
Do you know where this note is at the present time?
A.
I have no idea.
Q.
Have you seen it at all since you placed it in the envelope with the complaint?
A.
No.
Q.
Did you retain any sort of copy of the note?
A.
No.
Q.
Have you made any effort to regain possession of the note?
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A.
Yes.
Q.
What have you done in this regard?
A.
I wrote a letter to _____[attorney] concerning the note.
Q.
Did you do this at my request?
A.
Yes.
Q.
Do you recall when you wrote this letter?
A.
It was ___ weeks before this trial began.
Q.
By what means did you deliver this letter to _____[attorney]?
A.
I went to his office and gave it to him in person.
Q.
Once again, was this done at my request?
A.
Yes.
Q.
Did you make a copy of the letter you sent to _____[attorney]?
A.
Yes. As you requested, I made a carbon copy of it.
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Q.
I show you now a document that has been marked as Plaintiff's Exhibit ___ for identification.
Can you state what it is?
A.
Yes. This is the carbon copy I made of the letter I handed to _____[attorney] regarding the
note.
Q.
Have you seen the original of that letter at any time since you handed it to _____[attorney]?
A.
No.
Q.
Have you received any response to the letter from _____[attorney]?
A.
No.
[The carbon copy of the letter may be offered in evidence at this time.]
Practice Comment: Admissibility of carbon copies of documents.
Many courts have held that a carbon copy of a document ranks as a duplicate original when
signed or otherwise executed with all necessary formalities. In many cases an unsigned or
unexecuted carbon copy of a document has also been regarded as an original, which may
be admitted in evidence without explanation as to why the first, or "ribbon" copy of the
instrument has not been produced. Other courts, however, have indicated that carbon copies
normally will not be regarded as duplicate originals, but must be considered as secondary
evidence, with respect to which the usual rules as to the necessity and sufficiency of explaining
nonproduction of the original are applicable. See 29 Am. Jur. 2d, Evidence §§ 487, 488.
Q.
Have you made any other attempts to regain possession of the note?
A.
Yes. _____[Witness describes efforts, such as making futile requests over telephone for return
of note.]
Q.
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Let me ask you, then, about the content of the note which you included with the complaint
when you mailed it to _____[attorney]. Do you recall what the note said?
A.
Yes. It said something like, "Looks like my troubles will never end. Please see what you can
do about this complaint, which arrived today."
Practice Note: Admissibility of testimony as to contents of documents.
Where a document containing facts that are relevant to issues being litigated is in the
possession or control of one's adversary, secondary evidence of the content of the document
is admissible if a proper foundation can be laid. As a rule, the proponent must show that he
has done everything in his power to secure the best evidence by giving his adversary notice
to produce the desired writing. Notice to produce is generally sufficient if it fairly appraises
the adversary as to what documents are required and otherwise affords him a reasonable
opportunity for compliance with its demands. See 29 Am. Jur. 2d, Evidence §§ 456, 467.
Q.
Were those the exact words you placed on the note?
A.
Yes, as near as I can remember. Of course, I also signed my name at the bottom.
§ 68. Attorney's failure to negate delivering party's reliance on him
Q.
After you mailed the complaint and its accompanying note to _____[attorney], did you ever
have occasion to hear from him?
A.
Yes, I did.
Q.
When was this?
A.
Perhaps ___ weeks after I mailed him the complaint.
Q.
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By what means did you hear from him?
A.
He called me.
Q.
What did he say to you?
A.
He said he had negotiated what he thought was a fair settlement with the garage that had
done my brake work before the accident, that he wanted to come over and talk about it, and
that I would have to sign a few release forms and other documents if I agreed with him that
it was fair.
Practice Note: Admissibility of statements by party to action.
Extrajudicial statements by a party to an action, whether made directly by the party or
through a duly authorized agent, are admissible in evidence against the party if the statements
tend to prove or disprove a material fact in the case. See Fed R Evid 801(d)(2); 2 Jones on
Evidence (6th ed.) § 13:1.
Q.
Did he say anything else?
A.
Oh, he asked me how I was feeling now that I was back from the hospital, but that was about
it.
Q.
Did _____[attorney] come over to your house, as he had mentioned doing?
A.
Yes. He came over the next day.
Q.
What happened when he arrived?
A.
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Basically what he had said over the phone. He explained the terms of the settlement he had
worked out, told me that if I accepted the settlement I would be unable to bring suit against
the garage, and asked me if I felt the amount of the settlement was fair.
Q.
What did you tell him about the fairness of the settlement?
A.
I said that it seemed fair to me.
Q.
So did you sign the release forms which _____[attorney] had mentioned?
A.
Yes.
Q.
Did you discuss anything else with _____[attorney] while he was at your home?
A.
Not really.
Q.
You didn't raise the subject of the complaint you had received from the driver of the other
vehicle involved in your accident?
A.
No. I had intended to ask about the complaint, but somewhere along the line, I forgot all
about it.
Q.
And _____[attorney] didn't raise the subject of the complaint either?
A.
No.
Q.
Did you ever have occasion to hear from _____[attorney] with respect to the complaint?
A.
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No. I never heard a word about it.
Q.
And you never mentioned it to him yourself?
A.
Not until after I learned that there was a default judgment against me in the other driver's
lawsuit.
§ 69. Delivering party's perception of attorney as his counsel
Q.
Up until the time you received word of this default judgment, did you feel that
_____[attorney] had any sort of professional relationship with you in connection with the
other driver's lawsuit against you?
A.
I sure did.
Q.
Do you recall when you first began to think of him as having a professional relationship with
you in connection with this lawsuit?
A.
I considered him to be acting as my attorney with respect to the lawsuit as soon as I placed
the envelope containing the complaint in the mail.
Q.
Did your perception of _____[attorney] in this regard ever change?
A.
Until I learned of the default judgment, no.
Q.
Can you explain what made you believe that _____[attorney] was acting as your legal
representative in connection with the lawsuit filed by the other driver?
A.
Yes, I think so. As I mentioned before, _____[attorney] had taken care of a lot of legal
business for me and my wife over a period of several years, and at the time I sent him the
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complaint he was still representing me in a closely related claim against the garage which
had repaired my car just before the accident. Because of all this, I thought he would handle
this other lawsuit as well if I sent him the papers connected with it, or that, at the very least,
he would let me know if he wasn't able or willing to take care of it for me. When, after
a considerable amount of time, he said nothing to me about the other driver's lawsuit, I
figured he was busy working on it, and that he'd get in touch with me when he had something
important to tell or ask me.
§ 70. Delivering party's reliance on attorney
Q.
Between the time you mailed the other driver's complaint to _____[attorney] and the time
you received notice of the default judgment in the other driver's lawsuit, did you seek legal
advice or assistance from any other attorney?
A.
Certainly not.
Q.
Why didn't you?
A.
Well, why should I have? As far as I was concerned, I already had a lawyer taking care of that
lawsuit. Why would I want two lawyers, considering what they charge nowadays? I relied on
_____[attorney], and I trusted him fully. I sat and waited for him to tell me when and if the
suit was going to trial. I didn't need two lawyers to tell me that—or so I thought.
B. Testimony of Attorney (Adverse Witness)
§ 71. Attorney's particular competence in legal area pertaining to delivering party's needs
[After introduction and identification of witness]
Q.
How long have you practiced law in this state?
A.
For 30 years, more or less.
Q.
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Do you regard yourself as a specialist in any legal area?
A.
Not really.
Q.
Have you ever handled claims for personal injuries?
A.
Yes.
Q.
Have any of the claims you have handled arisen from automobile accidents?
A.
Yes.
Q.
Can you tell us about how many automobile accident cases you have handled during the 30
years you have practiced law in this state?
A.
Perhaps as many as 50.
Q.
In handling these automobile accident cases, have you generally represented the plaintiff, or
have you generally represented the defendant?
A.
Most of my work in cases involving personal injury has been defense-oriented.
§ 72. Attorney's awareness of delivering party's reliance on him
Q.
Now, back in _____[month]20_____, were you representing _____[alleged client] in a case
involving faulty brake work on his car?
A.
I was.
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Q.
Had there been a collision accident involving his car?
A.
Yes, there had.
Q.
During that same month, did you receive through the mail a complaint naming _____[alleged
client] as a party defendant in a different lawsuit arising from this accident?
A.
I didn't receive it personally, no.
Q.
To your knowledge, did anyone in your office receive such a complaint?
A.
My secretary handles all incoming mail.
Q.
So it's fair to say that your secretary has authority from you to open and examine all mail
which comes to your office?
Practice Comment: Use of leading questions in examining adverse party.
If a party calls an adverse party or a witness identified with an adverse party, the witness
generally may be examined by the party calling him as if under cross-examination, and
leading questions may be asked. See Fed R Evid 611(c); 81 Am. Jur. 2d, Witnesses §§ 422,
423, 494.
A.
That's correct.
Q.
Did she have such authority in 20_____, when you were representing _____[alleged client] in
the case involving the faulty brake work?
A.
Of course.
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Q.
Did your secretary ever mention to you that a complaint in a lawsuit arising from
_____[alleged client's] automobile accident of _____[month]20_____ had arrived at your
office?
A.
I don't remember whether she did or not.
Q.
Well, would it have been part of her duty as your secretary to inform you that such a
complaint had arrived at your office?
A.
Yes.
Q.
Did you ever become personally aware that such a complaint had been received at your law
office?
A.
Yes.
Q.
When did you become aware of this?
A.
It was early in _____[month]20_____.
Q.
More than ___ months before the suit against _____[alleged client] was to come to trial, in
other words?
A.
I believe so, yes.
Q.
By what means did you become aware of the complaint early in _____[month]20_____?
A.
I came across it while examining the active file for another of my clients.
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Q.
The complaint pertaining to _____[alleged client] had been placed in a file for a different
client altogether?
A.
Right.
Q.
Did you find in this file any notes or letters accompanying or attached to _____[alleged
client's] complaint?
A.
I found one note attached to it, yes.
Q.
Do you have this note with you today?
A.
No. Somewhere along the line, the note became lost. I haven't seen it for ___ months.
Q.
Do you remember whom this note was from?
A.
It was from _____[alleged client].
Q.
And do you remember what the note said?
A.
Basically, the note contained a request that I assist _____[alleged client] in the lawsuit named
against him in the complaint.
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Circumstances under which attorney retains right to compensation notwithstanding voluntary•
withdrawal from case, 53 A.L.R. 5th 287
Payment of attorneys' services in defending action brought against officials individually as•
within power or obligation of public body, 47 A.L.R. 5th 553
Vicarious liability of attorney for acts of associated counsel, 35 A.L.R. 5th 717
•
Enforceability of agreement restricting right of attorney to compete with former law firm, 28•
A.L.R. 5th 420
What persons or entities may assert or waive corporation's attorney-client privilege—modern•
cases, 28 A.L.R. 5th 1
What corporate communications are entitled to attorney-client privilege—modern cases, 27•
A.L.R. 5th 76
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Determination of whether a communication is from a corporate client for purposes of the•
attorney-client privilege—modern cases, 26 A.L.R. 5th 628
Validity and construction of agreement between attorney and client to arbitrate disputes arising•
between them, 26 A.L.R. 5th 107
Liability in tort for interference with attorney-client relationship, 90 A.L.R. 4th 621
•
Attorney-client privilege: who is "representative of the client" within state statute or rule•
privileging communications between an attorney and the representative of the client, 66 A.L.R.
4th 1227
Circumstances giving rise to prejudicial conflict of interests between criminal defendant and•
defense counsel—state cases, 18 A.L.R. 4th 360
Applicability of attorney-client privilege to communications made in presence of or solely to or•
by third person, 14 A.L.R. 4th 594
Applicability of attorney-client privilege to evidence or testimony in subsequent action•
between parties originally represented contemporaneously by same attorney, with reference to
communication to or from one party, 4 A.L.R. 4th 765
Power of court to change counsel appointed for indigent, against objections of accused and•
original counsel, 3 A.L.R. 4th 1227
Rights of attorneys leaving firm with respect to firm clients, 1 A.L.R. 4th 1164
•
Applicability of attorney-client privilege to matters relating to drafting of nonexistent or•
unavailable nontestamentary documents, 55 A.L.R. 3d 1322
Attorney's liability, to one other than his immediate client, for consequences of negligence in•
carrying out legal duties, 45 A.L.R. 3d 1181
Malpractice: liability of attorney representing conflicting interests, 28 A.L.R. 3d 389
•
Disclosure of name, identity, address, occupation, or business of client as violation of attorney-•
client privilege, 16 A.L.R. 3d 1047
Infant's liability for services rendered by attorney at law under contract with him, 13 A.L.R.•
3d 1251
Validity and effect of contract for attorney's compensation made after inception of attorney-•
client relationship, 13 A.L.R. 3d 701
Propriety and effect of attorney representing interest adverse to that of former client, 52 A.L.R.•
2d 1243
Crime-Fraud Exception to Work Product Privilege in Federal Courts, 178 A.L.R. Fed. 87 •
Views of United States Supreme Court as to attorney-client privilege, 159 A.L.R. Fed. 243 •
Attorney-client privilege and the reporting of cash transactions in excess of $10,000, as required•
by § 6050I of Internal Revenue Code (26 U.S.C.A. § 6050I), 152 A.L.R. Fed. 459
Grounds for disqualification of criminal defendant's chosen and preferred attorney in federal•
prosecution, 127 A.L.R. Fed. 67
Attorney's disclosure, in federal proceedings, of identity of client as violating attorney-client•
privilege, 84 A.L.R. Fed. 852
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What matters are protected by attorney-client privilege or are proper subject of inquiry by•
Internal Revenue Service where attorney is summoned in connection with taxpayer-client under
federal tax examination, 15 A.L.R. Fed. 771

Legal Encyclopedias
Substitution of attorneys, 7 Am. Jur. 2d, Attorneys at Law § 178
•
Creation and nature of attorney-client relationship, 7 Am. Jur. 2d, Attorneys at Law §§ 118–120•
Transactions between attorney and client, effect of attorney-client relationship on, 7 Am. Jur.•
2d, Attorneys at Law §§ 121–128
Authority of attorney, 7 Am. Jur. 2d, Attorneys at Law §§ 129–167
•
Termination of attorney-client relationship, 7 Am. Jur. 2d, Attorneys at Law §§ 168–177
•
Conflicting interests, attorney's representation of, 7 Am. Jur. 2d, Attorneys at Law §§ 184–195•
Compensation, attorney's right to, 7 Am. Jur. 2d, Attorneys at Law §§ 237–314
•
Attorney-client privilege, 32B Am. Jur. 2d, Federal Rules of Evidence §§ 173–177
•
81 Am. Jur. 2d, Witnesses §§ 172–229
•

Treatises and Practice Aids
Attorney-client privilege in federal courts, Federal Procedure, L. Ed. §§ 33:195 et seq.
Attorney-client privilege, 3 Jones on Evidence (6th ed.) §§ 21:8–21:22
10 Williston on Contracts (3d ed.) § 1285
10 Williston on Contracts (3d ed.) § 1285A
10 Williston on Contracts (3d ed.) § 1285B

•
•
•
•
•

Trial Strategy
Proof of Basis for, and Grounds for Lifting, Work Product Protection Against Discovery, 39•
Am. Jur. Proof of Facts 3d 1
Proof of Waiver of Attorney-Client Privilege, 32 Am. Jur. Proof of Facts 3d 189
•
Dismissal of Attorney with Just Cause, 31 Am. Jur. Proof of Facts 2d 125
•
Interference with Attorney-Client Relationship, 19 Am. Jur. Proof of Facts 2d 335
•
Client's Ratification of Stipulation Made by Counsel, 13 Am. Jur. Proof of Facts 2d 505
•
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Considerations in Litigating a Civil Case with Non-English Speaking Clients, 65 Am. Jur. Trials•
1
Representing the Grand Jury Target Witness, 38 Am. Jur. Trials 651
•
Actions Against Attorneys for Professional Negligence, 14 Am. Jur. Trials 265
•
Interference with Attorney's Contingent Fee Contract, 13 Am. Jur. Trials 153
•
Setting the Fee, 1 Am. Jur. Trials 93
•
Interviewing the Client, 1 Am. Jur. Trials 1
•

Forms
Contracts to employ attorney, 3 Am. Jur. Legal Forms 2d, §§ 30:16 et seq.
•
Jury instructions as to authority of attorney, 2 Am. Jur. Pleading and Practice Forms, Attorneys•
at Law, Forms 8–11
Complaints seeking recovery of attorney's fees or compensation, 2 Am. Jur. Pleading and•
Practice Forms, Attorneys at Law, Forms 121–164
Jury instructions as to existence of attorney-client relationship, 2 Am. Jur. Pleading and Practice•
Forms, Attorneys at Law, Forms 6, 7
Affidavits and related documents as to attorney's authority to act for party, 2 Am. Jur. Pleading•
and Practice Forms, Attorneys at Law, Forms 1, 2, 4, 5

Law Reviews and Other Periodicals
20 years later, still Capote's lawyer: attorney balances celebrity client's legacy against wishes of•
historians, L.A. Daily J., November 30, 2005, at 1 (2005 WL 3620981)
A battle brewing: Sarbanes-Oxley and attorney-client privilege, 17 CBA Rec. 46 (2003 WL•
23208160)
Advice and counsel: the question of whether a lawyer has given legal or nonlegal advice is highly•
fact-specific, 28 L.A. Law. 31 (2005 WL 2209364)
Am I my brother's keeper? Redefining the attorney-client relationship, 32 Colo. Law. 11 (2003•
WL 21490630)
Are lawyers subject to the Gramm-Leach-Bliley privacy rules? 11 Nev. Law. 26 (2003 WL•
23199175)
Are they your clients? Recent cases have clarified the circumstances where solicitors can be•
regarded as having retained a client even in the absence of a formal retainer letter, [United
Kingdom], 151(36) S.J. 1212 (2007 WL 3122164)
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A trap for the unprivileged—new SEC attorney conduct rules, 37 Md. B.J. 8 (2004 WL 2165723)•
Attorney/client privilege absent if 'crooked' lawyer is FBI plant, 153(19) Chi. Daily L. Bull. 3•
(2007 WL 614527)
Attorney-client privileges of in-house counsel in the United States and Canada, 13(2) Sw. J.L.•
& Trade Am. 459 (2007 WL 2955913)
Attorney Husband Disqualified From Representing Wife in Personal Injury Action He•
Witnessed, N.Y. L.J., February 21, 2007 (2007 WL 614552)
Attorney's loyalty does not end when client dies, state Supreme Court rules, 171 N.J.L.J. 7 (2003•
WL 355856)
Attorney's pay records sought: prosecutors seek data in a money laundering case, 5/5/2003 Nat'l•
L.J. A5 (2003 WL 22017681)
A view from the bench: why judges fail to protect trust and confidence in the lawyer-client•
relationship—an analysis and proposal for reform, 73 Fordham L. Rev. 2665 (2005 WL
1686678)
Beware: what you say to your (government) lawyer may be held against you—the erosion of•
government attorney-client confidentiality, 35 Urb. Law. 283 (2003 WL 23865022)
Blowing the whistle: the emergence of an in-house counsel's cause of action in tort for retaliatory•
discharge, 29 J. Legal Prof. 235 (2005 WL 2289155)
Bridge over troubled water: Gowling pays the price for not updating its conflicts database, 29(4)•
Am. Law. 29 (2007 WL 1221270)
Can you keep a secret? The organized bar must forcefully oppose the erosion of attorney-client•
confidentiality, 26 L.A. Law. 92 (2003 WL 23208181)
Changing fee agreements during representations: what are the rules? 15 Prof. Law. 2 (2004 WL•
3554779)
Choosing what to keep: lawyers must choose carefully when adding provisions to fee retainer•
agreements, 90 A.B.A. J. 34 (2004 WL 811918)
Class actions and ex parte communications: can we talk? 68 Mo. L. Rev. 813 (2003 WL•
23744776)
Climbing up the ladder: corporate counsel and the SEC's reporting requirement for lawyers, 89•
Cornell L. Rev. 511 (2004 WL 530608)
Comment: Attorney Malpractice: Use of Contract Analysis to Determine the Existence of an•
Attorney-Client Relationship, 63 Minn L Rev 751 (Apr 1979)
Comment: Contorts: Patrolling the Borderland of Contract and Tort in Legal Malpractice•
Actions, 22 BC L Rev 545 (Mar 1981)
Comment: Does the Death of a Client Necessarily Terminate an Attorney-Client Relationship?•
4 J Legal Profession 243 (1979)
Comment: Legal Malpractice in Virginia: Tort or Contract? 16 U Rich L Rev 907 (Summer•
1982)
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Compelling disclosures: recently admitted lawyers are questioning the obligation for client•
confidentiality where it is apparent that children may be left at risk, 78 Law Inst. J. 82 (2004
WL 2165811)
Confidential counsel: when government bodies use attorneys to conduct their investigations,•
the results can often remain secret under recent court decisions, 31(1) News Media & L. 29
(2007 WL 974379)
Conflicts arising from possession of confidential information of another client, 60(2) Rec. Ass'n•
B. City N.Y. 450 (2005 WL 3951260)
Corporate America fights back: the battle over waiver of the attorney-client privilege, 49(1)•
B.C. L. Rev. 1 (2008 WL 458468)
Counselor, gatekeeper, shareholder, thief: why attorneys who invest in their clients in a post-•
Enron world are "selling out" not "buying in", 64 Ohio St. L.J. 897 (2003 WL 22511813)
Court affirms contempt against lawyer who dumped client at the start of trial, N.J.L.J.,•
September 15, 2008 (2008 WL 4223120)
Court may compel deceased woman's lawyer to testify, 40 Trial 104 (2004 WL 1242006)
•
Court wants to hear dead client's tale: attorney-client privilege at issue, 9/8/2003 Nat'l L.J. 1•
(2003 WL 22398109)
Crosby heirs lose discovery war for papers: his attorney-client privilege died with singer, court•
says; pre-1949 royalties, L.A. Daily J., February 15, 2005, at 1 (2005 WL 1221348)
Dead man talking: is there life after death for the attorney-client privilege? 22(11) Tax Mgmt.•
Fin. Plan. J. 283 (2006 WL 4044152)
Difficult clients: sometimes, you must choose between giving them lots of TLC and showing•
them the door, 90 A.B.A. J. 30 (2004 WL 1552585)
Documenting the Attorney-Client Relationship: Law Firm Policies on Engagement,•
Termination, and Declination, (Reviewed), 5 Law. Competitive Edge J.L. Econ. & Mgmt. 14
(2003 WL 23813984)
Don't learn the hard way: representation agreements should be written with care, 92 A.B.A. J.•
24 (2006 WL 139042)
Employment agreements: long-term employment agreements with in-house counsel;•
employment security or ethical quagmire? [Henson v. American Family Corp., 321 S.E.2d 205
(Ga. 1984); AFLAC, Inc. v. Williams, 444 S.E.2d 314 (Ga. 1994)], 9 Ga. B.J. 20 (2003 WL
23854652)
Ethical considerations when representing organizations, 3 Wyo. L. Rev. 581 (2003 WL•
23144770)
Ethical quicksand: how Sarbanes-Oxley changed the landscape of internal investigations, 34•
Colo. Law. 85 (2005 WL 914982)
Ethics and the role of corporate counsel: gatekeeper, whistle blower or friend? 23 Company &•
Sec. L.J. 483 (2005 WL 3388494)
Ethics issues in multidistrict mass tort litigation, 46 For Def. 16 (2004 WL 2288069)
•
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Exploring disqualification of counsel in Texas: a balancing of competing interests, 37(4) St.•
Mary's L.J. 1009 (2006 WL 2113431)
Friedman, The Creation of the Attorney-Client Relationship: An Emerging View, 22 Cal•
Western L Rev 209 (Spring 1986)
Government lawyer conflicts: representing a government agency and its constituents, 60 Rec.•
Ass'n B. City N.Y. 282 (2005 WL 2147150)
Government surveillance of attorney-client communications: invoked in the name of fighting•
terrorism, 17 Geo. J. Legal Ethics 145 (2003 WL 23506915)
Hand it over: courts differ on when a lawyer must turn over materials to successor counsel, 90•
A.B.A. J. 28 (2004 WL 232824)
Have a dead client? Be careful with attorney-client privilege, L.A. Daily J., November 27, 2006,•
at 8 (2006 WL 3957736)
How do divorce lawyers deal with clients who become emotionally attached? 89 A.B.A. J. 80•
(2003 WL 21702809)
Implementing attorney ethics policies in law firms and corporate law departments after•
Sarbanes-Oxley, 50 Prac. Law. 37 (2004 WL 1371923)
In-house counsel and the attorney-client privilege: how Sarbanes-Oxley misses the point, 9 Stan.•
J.L. Bus. & Fin. 297 (2004 WL 1663335)
In-house counsel as whistleblower: a rat without a remedy?, N.Y. L.J., August 21, 2008 (2008•
WL 4098029)
Insurance companies use of "captive" or in-house counsel to represent insureds constitutes the•
unauthorized practice of law: is American Home the right decision for Texas? 34 St. Mary's L.J.
1007 (2003 WL 21433733)
Interviewing fomer corporate employees: how to avoid risking disqualification or sanctions, 84•
Mich. B.J. 40 (2005 WL 1791376)
Is selective waiver of privilege viable? Counsel face Hobson's choice when asked to cooperate•
with government, 7/7/2003 N.Y. L.J. 7 (2003 WL 22873598)
Is the McNulty memorandum fool's gold?, N.J.L.J., February 29, 2008 (2008 WL 571824) •
Judge rules attorney must answer subpoena about source of fees, N.Y. L.J., June 6, 2006, (2006•
WL 1645136)
Lawyer-client relationships can arise from legal hotline calls panel rules, N.J.L.J., January 17,•
2008, (2008 WL 187409)
Lawyer must testify in grand jury about his advice to gambling club, N.J.L.J., December 13,•
2006 (2006 WL 3709395)
Lawyers predict trouble if SEC approves the noisy withdrawal rule, 1/16/2003 L.A. Daily J. 4•
(2003 WL 876452)
Lawyers serving as third-party neutrals: no clear ethical guidelines, 48 Advocate (Idaho) 21•
(2005 WL 2341828)
Letter for Lawyers: Essential Communications for Clients, Prospects, and Others, 2d ed.,•
(Reviewed), 6 Law. Competitive Edge J.L. Econ. & Mgmt. 14 (2004 WL 2282824)
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Limits of judicial power: does the Constitution bar the application of some ethics rules to•
executive branch attorneys? 27 S. Ill. U. L.J. 295 (2003 WL 21694802)
Loose lips sink attorney-client ships: unintended technological disclosure of confidential•
communications, 39(4) St. Mary's L.J. 781 (2008 WL 3319504)
“McNulty memo” triggers an ultimatum, Nat'l L.J., July 7, 2008 (2008 WL 2744699)
•
Meiselman, Attorney Liability to Third Parties, 53 NY SB J 108 (Feb 1981)
•
Memo to prosecutors: time to back off: DOJ curbs pressure tactics in corporate probes, but•
critics want Congress to act, 94 A.B.A. J. 26 (2008 WL 4916826)
Mickens v. Taylor: the court's new don't ask, don't tell policy for attorneys faced with a conflict•
of interest, [535 U.S. 162 (2002)], 18 St. John's J. Legal Comment. 919 (2004 WL 2453136)
MJP—its not just a large-firm issue: Do any of your clients winter in Florida? Do you do legal•
work with your laptop and cell phone while on vacation out of state? find out what ISBA has
done to promote clearer rules defining the dos and don'ts of multijurisdictional practice, 91 Ill.
B.J. 432 (2003 WL 23199149)
More than lawyers: the legal and ethical implications of counseling clients on nonlegal•
considerations, 18 Geo. J. Legal Ethics 365 (2005 WL 752691)
Mortal clients, immortal privilege? In re Death of Miller and the future of the posthumous•
attorney-client privilege in North Carolina, 81 N.C. L. Rev. 2095 (2003 WL 22408764)
Muddy waters: the relationship between insurers, insureds and defense lawyers can become•
cloudy, 90 A.B.A. J. 1 (2004 WL 65634)
Multiple representations; informed consent; waiver of conflicts, 61(1) Rec. Ass'n B. City N.Y.•
122 (2006 WL 1853612)
No lawyer is immortal—have you considered how to wind up your practice? 9(1) Law.•
Competitive Edge J.L. Econ. & Mgmt. 2 (2007 WL 274722)
Note: Attorney's Liability to Third Parties for Malpractice: The Growing Acceptance of•
Liability in the Absence of Privity, 21 Washburn L J 48 (Fall 1981)
Note: Attorneys—Privity and the Attorney-Client Relationship, 7 Am J Tr Adv 401 (Spring•
1984)
Note: Hiring of Attorney to Represent Third Parties—The Umbrella Defense, 43 La L Rev•
1041 (Mar 1983)
Not quite a client: new ethics rule provides guidance on a lawyer's duty to prospective clients,•
90 A.B.A. J. 50 (2004 WL 65632)
Outside authority: government lawyers must distinguish their duties from the obligations of•
clients, 90 A.B.A. J. 53 (2004 WL 65635)
Pity the SOX whistleblower; pity the SOX lawyer whistleblower! 58(4) Lab. L.J. 228 (2007 WL•
4755291)
Plaintiffs' asbestos lawyers sued over alleged dividing of loyalties, N.J.L.J., November 6, 2006•
(2006 WL 3240424)
Practice pointer: when can a lawyer end an attorney-client relationship? 17 Utah B.J. 7 (2004•
WL 2307148)
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Privilege and the work product doctrine in tax cases, 21 GPSolo 46 (2004 WL 2905194)
•
Prospective clients: neither fish nor fowl; the ethics and risk management of casual contacts,•
cold calls, and preliminary consultations, 67 Bench & Bar 68 (2003 WL 22138972)
Protecting against the loss of attorney-client privilege in complex international transactions,•
21(2) Prob. & Prop. 54 (2007 WL 1169467)
Prove it: task force seeks evidence that recent policies undermine attorney-client privilege, 91•
A.B.A. J. 60 (2005 WL 768851)
"What's said in the room stays in the room...": the court's loose interpretation of the attorney-•
client privilege as it applies to tax documents, 18 CBA Rec. 62 (2004 WL 2341539)
Representing a client with diminished capacity: where the law stands and where it needs to go,•
16 Geo. J. Legal Ethics 597 (2003 WL 22767173)
Representing taxpayers and withdrawing from representation, 37(1) Tax Adviser 52 (2006 WL•
138770)
Retaliatory discharge and in-house counsel—a comparative analysis of state law in the wake•
of the Tennessee Supreme Court's decision in Crews v. Buckman Laboratories, 33 U. Mem. L.
Rev. 629 (2003 WL 23962039)
Retired attorney's use of professional letterhead and special disclosure obligations to clients and•
prospective clients, 61(1) Rec. Ass'n B. City N.Y. 118 (2006 WL 1853611)
Revoking our privileges: federal law enforcement's multi-front assault on the attorney-client•
privilege (and why it is misguided), 48 Vill. L. Rev. 469 (2003 WL 21774598)
Risky business: attorney liability in insurance defense litigation—a review of the Arizona•
Supreme Court's decision in Paradigm Insurance Co. v. Langerman Law Offices, 52 Def. L.J.
575 (2003 WL 24162595)
Rottier, Legal Malpractice: Our Duty May Arise Sooner Than We Realize, 55 Wis B Bull 11•
(June 1982)
Rough crossing: there are squalls aplenty for government litigators who switch sides. Here's•
how to navigate them, 29(1) Am. Law. 94 (2007 WL 293651)
Saltzburg, Communications Falling Within the Attorney-Client Privilege, 66 Iowa L Rev 811•
(May 1981)
Sarbanes Oxley: adoption of a "noisy withdrawal" proposal is inappropriate, 58 Rec. Ass'n B.•
City N.Y. 218 (2003 WL 23868349)
Sarbanes-Oxley 307: trusted counselors or informers? 49 Vill. L. Rev. 833 (2004 WL 3211203)•
SEC's new rules don't include noisy withdrawal; criticism by corporate attorneys has an impact,•
1/27/2003 Nat'l L.J. A15 (2003 WL 1884818)
SEC still quiet on attorneys' noisy withdrawal, 39 Trial 76 (2003 WL 23509525)
•
Selective waiver in the context of government investigations: a justified exception to the third-•
party disclosure waiver corollary to the attorney-client privilege and work product doctrine
rules, 32 Sec. Reg. L.J. 194 (2004 WL 1632895)
Serving Two Masters: Conflicts of Interest in the Modern Law Firm, (Reviewed), 153 N.L.J.•
554 (2003 WL 22478463)
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Should lawyers use e-mail to communicate with clients? 92 Ill. B.J. 572 (2004 WL 2835575) •
Split decisions: starting out with multiple clients may leave a lawyer with no clients in the case,•
94 A.B.A. J. 26 (2008 WL 5365138)
Start out right: identify your client or clients, 70 Def. Couns. J. S13 (2003 WL 23532403)
•
Step up when stepping in: taking over for a retiring or ailing colleague requires preparation and•
know-how, 92 A.B.A. J. 26 (2006 WL 3531141)
Subtle shifts on attorney-client privilege, N.Y. L.J., April 2, 2007, (2007 WL 1114167)
•
Tale of the tape: lawyers recording conversations, 15 Prof. Law. 10 (2004 WL 3554782)
•
Tangled Loyalties: Conflict of Interest in Legal Practice, (Reviewed), 18 Geo. J. Legal Ethics•
521 (2005 WL 752696)
Thanks, but it's not enough: the Justice Department won't ask companies to waive their•
attorney-client privilege anymore, 15(11) Corp. Couns. (Mag.) 24 (2008 WL 4903910)
The attorney as advocate and witness: does the prohibition of an attorney acting as advocate•
and witness at a judicial trial also apply in administrative adjudications? 26(1) J. Nat'l A. Admin.
L. Judges 1 (2006 WL 2328946)
The attorney-client privilege in the business context in Massachusetts, 87 Mass. L. Rev. 143•
(2003 WL 22925195)
The attorney-client privilege and email: strange bedfellows?, 24(3) Computer & Internet Law.•
1 (2007 WL 5704008)
The child's attorney: new ABA rules clarify the roles of lawyers who represent children, 26 Fam.•
Advoc. 31 (2004 WL 3017645)
The decline of the attorney-client privilege in the corporate setting, 96(2) J. Crim. L. &•
Criminology 621 (2006 WL 1705038)
The effect of the Sarbanes-Oxley Act on the attorney-client privilege, 53 FDCC Q. 419 (2003•
WL 23347863)
The e-mail advice line: participating in web site answer services can be gratifying, but ethics•
issues abound, 92 A.B.A. J. 22 (2006 WL 139041)
The ethical implication of legal outsourcing, 32 J. Legal Prof. 259 (2008 WL 4693690)
•
The fiduciary's lawyer-client privilege: does it protect communications from discovery by a•
beneficiary? 77 Fla. B.J. 18 (2003 WL 1313208)
The gray zone: mediation and the unauthorized practice of law, 36 Md. B.J. 40 (2003 WL•
22398130)
The impact of the war over the corporate attorney-client privilege on the business of American•
health care, 22(2) J. Contemp. Health L. & Pol'y 301 (2006 WL 3863594)
The prudent course: ethical and practical considerations in client selection, 18 Wash. Law. NA•
(2003 WL 23862010)
The Sarbanes Oxley Act of 2002, and its effects on business and lawyers, 21 Preventive L. Rep.•
4 (2003 WL 23208084)
The SEC's new attorney watchdog rule, 4/8/2003 N.Y. L.J. 3 (2003 WL 1954705)
•
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Too many hats: there is a point of too much involvement for lawyers: you can't take direction•
from a CEO in the morning and then question his judgement at a board meeting in the
afternoon, 32(5) Can. Law. 29 (2008 WL 2303368)
To speak or not to speak, that is the question: the impact of attorney-client privilege in•
prosecuting the death of Dr. Eric Miller, 25 Campbell L. Rev. 235 (2003 WL 22408744)
Turn up the volume: the need for noisy withdrawal in a post Enron society, 92 Ky. L.J. 279•
(2003 WL 24017459)
Uncertain duty: prospective clients' e-mail queries may not be entitled to confidentiality, 89•
A.B.A. J. 38 (2003 WL 21702797)
Unforeseeable concurrent client conflicts, 61(1) Rec. Ass'n B. City N.Y. 102 (2006 WL 1853610)•
Upjohn Co. v. United States as support for selective waiver of the attorney-client privilege in•
corporate criminal investigations, 48(2) B.C. L. Rev. 501 (2007 WL 1793684)
Use of engagement letters to protect clients and lawyers by defining the scope of representation,•
manner of determining fees, and handling conflicts and confidentiality, 32(1) Tax Mgmt. Est.
Gifts & Tr. J. 76 (2007 WL 1645047)
Use of lawyer-client privileged information by in-house counsel whistleblowers in their own•
retaliatory discharge actions under the environmental laws, 15 Duke Envtl. L. & Pol'y F. 99
(2004 WL 3221505)
U.S. seizure of lawyer's computer raises novel client privilege issues, N.Y. L.J., June 5, 2006,•
(2006 WL 1633927)
Very noisy withdrawals: real world conflicts between in-house lawyers and their clients can be•
even messier than the SEC rules that govern them, 23 Cal. Law. 29 (2003 WL 23469082)
Voluntary attorney testimony concerning former clients, 60(2) Rec. Ass'n B. City N.Y. 466•
(2005 WL 3951261)
Watch what you say: avoiding the accidental attorney-client relationship, 93 Ill. B.J. 22 (2005•
WL 237729)
What do I do now? A lawyer's duty post-Sarbanes-Oxley, 38 Val. U. L. Rev. 1261 (2004 WL•
3111184)
What not to do—handling incriminating evidence and other adventures, 34(1) S.F. Att'y 50•
(2008 WL 1946216)
What you can do—or not: bar against communicating with adverse parties doesn't apply to•
inside counsel, 93 A.B.A. J. 26 (2007 WL 1748757)
When does the Texas attorney-client privilege protect communications with in-house counsel?•
68 Tex. B.J. 386 (2005 WL 1385558)
When is the work of a tax professional done in anticipation of litigation and thus work product?•
98 J. Tax'n 155 (2003 WL 1884734)
When you don't know it all: client referrals, 22 GPSolo 58 (2005 WL 1123723)
•
Who is your client? Ethical considerations potential counsel must consider, 14 J. Bankr. L. &•
Prac. 55 (2005 WL 3294750)
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When a lawyer testifies as an expert witness on a party's behalf, is an attorney-client relationship•
created? IMS ExpertServices Newsletter, May 22, 2007 at 1 (2007)
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F. Mechem, Outlines of the Law of Agency §§ 618, 619 (3d ed 1923)
•
Authority of attorney, F. Mechem, Outlines of the Law of Agency § 615 (3d ed 1923)
•
Compensation, attorney's right to, F. Mechem, Outlines of the Law of Agency §§ 624–627 (3d•
ed 1923)
Creation and nature of attorney-client relationship, F. Mechem, Outlines of the Law of Agency•
§§ 612, 613 (3d ed 1923)
Liens of attorney, F. Mechem, Outlines of the Law of Agency § 628 (3d ed 1923)
•
Termination of attorney-client relationship, F. Mechem, Outlines of the Law of Agency § 614•
(3d ed 1923)
Transactions between attorney and client, effect of attorney-client relationship on, F. Mechem,•
Outlines of the Law of Agency § 617 (3d ed 1923)

*
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Footnotes
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2
3
4
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Note:
Although an attorney's client or potential client is often referred to herein as a "lay" party, such
terminology is used solely for the sake of convenience; there is no intent to imply that a lawyer
cannot form an attorney-client relationship with a second member of the legal profession who,
although he may be in need of legal advice or assistance, hardly qualifies as a "lay" individual
with regard to the practice of law.
See §§ 8– 11.
See § 12.
See § 13.
See §§ 3– 6.
See §§ 7– 17.
See § 18.
See § 19.
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See § 20.
See § 21.
Distinction:
In most jurisdictions, however, there is no need that the attorney actually expect or demand
payment of compensation, or that the party consulting him pay an attorney fee, in order for the
relationship of attorney and client to arise between them. See § 7.
7 Am. Jur. 2d, Attorneys at Law § 153.
Id., § 254.
McCleary v Bratton (1957, Mo App) 307 SW2d 722; 10 Williston on Contracts (3d ed.) § 1285A.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 237.
7 Am. Jur. 2d, Attorneys at Law § 243.
Id., § 244.
Id., § 239.
Louisiana State Mineral Bd. v Abadie (1964, La App 1st Cir) 164 So 2d 159, 20 OGR 768.
7 Am. Jur. 2d, Attorneys at Law § 241.
Realty Equities Corp. v Gerosa (1960) 30 Misc 2d 481, 209 NYS2d 446.
Id.
Carlisle, Brown & Carlisle v Carolina Scenic Stages (1957, CA4 SC) 242 F2d 259.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 238.
Louisiana State Mineral Bd. v Abadie (1964, La App 1st Cir) 164 So 2d 159, 20 OGR 768; Realty
Equities Corp. v Gerosa (1960) 30 Misc 2d 481, 209 NYS2d 446.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law §§ 238, 240.
First of Georgia Ins. Co. v Horne (1969) 120 Ga App 379, 170 SE2d 452.
See 7 Am. Jur. 2d, Attorneys at Law §§ 315 et seq..
A.L.R. Library
Validity and effect of contract for attorney's compensation made after inception of attorneyclient relationship, 13 A.L.R. 3d 701 §§ 3, 4.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 249.
13 A.L.R. 3d 701 §§ 10, 11.
Id., § 13[a].
7 Am. Jur. 2d, Attorneys at Law § 251.
Id., § 199.
Note: Attorney's Liability to Third Parties for Malpractice: The Growing Acceptance of Liability
in the Absence of Privity, 21 Washburn L J 48 (Fall 1981).
Lucas v Hamm (1961) 56 Cal 2d 583, 15 Cal Rptr 821, 364 P2d 685, cert den 368 US 987, 7 L
Ed 2d 525, 82 S Ct 603.
For a discussion of Lucas v Hamm, see Note: Attorney's Liability to Third Parties for
Malpractice: The Growing Acceptance of Liability in the Absence of Privity, 21 Washburn L J
48 (Fall 1981).
7 Am. Jur. 2d, Attorneys at Law § 236.
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Note: Attorney's Liability to Third Parties for Malpractice: The Growing Acceptance of Liability
in the Absence of Privity, 21 Washburn L J 48, 60 (Fall 1981).
7 Am. Jur. 2d, Attorneys at Law §§ 233, 234.
See, for example, Guy v Liederbach (1983) 501 Pa 47, 459 A2d 744, a case similar to Lucas,
in which the court held that a person who was named as a beneficiary of a will and who was
designated therein as the testator's executrix had a cause of action against the lawyer who drafted
the will and who directed her to witness it, where the fact that she witnessed the will caused her
to forfeit her entire legacy and her appointment as executrix. The court limited the nonclient's
cause of action to one in contract, as a third-party beneficiary, and held that important policy
considerations still required privity in order to maintain a malpractice action based on negligence.
A.L.R. Library
Attorney's liability, to one other than his immediate client, for consequences of negligence in
carrying out legal duties, 45 A.L.R. 3d 1181 § 5[a].

38
39
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42
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45
46

Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 236.
45 A.L.R. 3d 1181 § 6.
Note: Attorney's Liability to Third Parties for Malpractice: The Growing Acceptance of Liability
in the Absence of Privity, 21 Washburn L J 48, 63–65 (Fall 1981).
Id., pp. 48, 49.
See Restatement (Second) of Torts § 324A (1965), providing that one who undertakes,
gratuitously or for consideration, to render services to another which he should recognize as
necessary for the protection of a third person or his things is subject to liability to the third
person for physical harm resulting from his failure to exercise reasonable care to protect his
undertaking if (a) his failure to exercise reasonable care increases the risk of such harm, or (b)
he has undertaken to perform a duty owed by the other to the third person, or (c) the harm is
suffered because of reliance of the other or the third person on the undertaking.
Note: Attorney's Liability to Third Parties for Malpractice: The Growing Acceptance of Liability
in the Absence of Privity, 21 Washburn L J 48, 56, 57 (Fall 1981).
See 7 Am. Jur. 2d, Attorneys at Law § 232.
McGlone v Lacey (1968, DC SD) 288 F Supp 662; Ronnigen v Hertogs (1972) 294 Minn 7, 199
NW2d 420.
Comment: Contorts: Patrolling the Borderland of Contract and Tort in Legal Malpractice
Actions, 22 BC L Rev 545 (Mar 1981); Comment: Legal Malpractice in Virginia: Tort or
Contract? 16 U Rich L Rev 907, 909 (Summer 1982).
Note: Attorney's Liability to Third Parties for Malpractice: The Growing Acceptance of Liability
in the Absence of Privity, 21 Washburn L J 48, 49 (Fall 1981).
Lewandowski v Continental Casualty Co. (1979) 88 Wis 2d 271, 276 NW2d 284.
A.L.R. Library
Legal malpractice by permitting statutory time limitation to run against client's claim, 90 A.L.R.
3d 293 § 3.

47
48
49
50

Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 223.
Ronnigen v Hertogs (1972) 294 Minn 7, 199 NW2d 420.
Kurtenbach v Te Kippe (1977, Iowa) 260 NW2d 53.
See §§ 9, 10 also noting that such simplified proof of an attorney-client relationship appears to
be deemed acceptable, in some jurisdictions, where the existence of the relationship is crucial to
establishing the applicability of the attorney-client privilege.
81 Am. Jur. 2d, Witnesses § 172.
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Id.
See Fed R Evid 501, providing that in federal cases governed by federal law the privileges of
witnesses are to be determined by interpreting the principles of common law in the light of reason
and experience.
Legal Encyclopedias
32B Am. Jur. 2d, Federal Rules of Evidence § 162; 81 Am. Jur. 2d, Witnesses § 142.
81 Am. Jur. 2d, Witnesses § 178.
Id., § 177.
Id.
3 Jones on Evidence (6th ed.) § 21:10.
Legal Encyclopedias
32B Am. Jur. 2d, Federal Rules of Evidence § 174; 81 Am. Jur. 2d, Witnesses § 180.
Re Grand Jury Subpoenas etc. (1978, ED NY) 451 F Supp 969.
Saltzburg, Communications Falling Within the Attorney-Client Privilege, 66 Iowa L Rev 811,
815, 816 (May 1981).
3 Jones on Evidence (6th ed.) § 21:10.
See §§ 9, 10 noting too that the task of proving the existence of an attorney-client relationship
appears to be easier, in some jurisdictions, where establishing the creation of the relationship is
necessary in order to determine an issue involving some aspect of an attorney's fiduciary duty
toward his client.
As to the scope of an attorney's authority to act for his client after creation of the attorney-client
relationship, see 7 Am. Jur. 2d, Attorneys at Law §§ 129 et seq..
For a discussion of an attorney's duties to his client in this regard, see id., §§ 120–124, 190.
See id., § 184.
See id., §§ 41 et seq.
See 21A Am. Jur. 2d, Criminal Law §§ 748–753 (federal court decisions), 21A Am. Jur. 2d,
Criminal Law §§ 984–987 (state court decisions).
Trial Strategy
For a discussion of the criteria for effective assistance of counsel, see Ineffective Assistance of
Counsel, 5 Am. Jur. Proof of Facts 2d 267.
See §§ 9, 10.
A.L.R. Library
Propriety and effect of attorney representing interest adverse to that of former client, 52 A.L.R.
2d 1243 § 7
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 186.
See, for example, Hunt v Disciplinary Board of Alabama State Bar (1980, Ala) 381 So 2d 52,
in which the court recognized that the existence of an attorney-client relationship between the
appellant attorney and an accident victim was a prerequisite to a one-year suspension of the
appellant for willfully neglecting the legal matter placed before him by the victim, in violation of
Model Code of Professional Responsibility DR 6-101(A) (1983).
See, for example, United States v Costanzo (1980, CA3 NJ) 625 F2d 465, later app (CA3 NJ)
740 F2d 251, cert den (US) 87 L Ed 2d 613, 105 S Ct 3477, in which the court held that a person
charged with conspiracy to possess and possession of stolen U.S. Treasury checks was entitled to
an evidentiary hearing on the question whether an attorney-client relationship existed between
the accused and an attorney whom the accused had consulted in connection with the prosecution
but who did not serve in the role of trial attorney, such a hearing being necessary so that a
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determination could be made whether the accused's right to counsel under the Sixth Amendment
was violated when the attorney made disclosures to the FBI concerning the accused's case.
Westinghouse Electric Corp. v Kerr-McGee Corp. (1978, CA7 Ill) 580 F2d 1311, 1978-2 CCH
Trade Cases ¶62169, cert den 439 US 955, 58 L Ed 2d 346, 99 S Ct 353.
Monell v College of Physicians & Surgeons (1961, 1st Dist) 198 Cal App 2d 38, 17 Cal Rptr 744;
Coro Federal Credit Union v Cameo Club of Newport (1960) 91 RI 131, 161 A2d 410; Re Estate
of Thrun (1963) 20 Wis 2d 275, 121 NW2d 759. See also F. Mechem, Outlines of the Law of
Agency § 612 (3d ed 1923).
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 119.
First of Georgia Ins. Co. v Horne (1969) 120 Ga App 379, 170 SE2d 452; 10 Williston on
Contracts (3d ed.) § 1285.
Comment: Attorney Malpractice: Use of Contract Analysis to Determine the Existence of an
Attorney-Client Relationship, 63 Minn L Rev 751, 753 (Apr 1979).
See, for example, Delta Equipment & Constr. Co. v Royal Indem. Co. (1966, La App 1st Cir)
186 So 2d 454, holding that "[t]he legal relationship of attorney and client is purely contractual
and results only from the mutual agreement … of the parties," and that such a relationship "is
based only upon the clear and express agreement of the parties as to the nature of the work to be
undertaken by the attorney and the compensation which the client agrees to pay."
See, for example, Simmerson v Blanks (1979) 149 Ga App 478, 254 SE2d 716 ("To tax a
lawyer's courtesy or liberality for advice or services, is not to employ him. Generally, the test of
employment is the fee."). See also Young v Oak Crest Park, Inc. (1980, 3d Dept) 75 App Div 2d
956, 428 NYS2d 69.
10 Williston on Contracts (3d ed.) § 1285.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 245.
7 Am. Jur. 2d, Attorneys at Law § 246.
United States v Costanzo (1980, CA3 NJ) 625 F2d 465, later app (CA3 NJ) 740 F2d 251, cert
den (US) 87 L Ed 2d 613, 105 S Ct 3477; Houston General Ins. Co. v Superior Court of Alameda
County (1980, 1st Dist) 108 Cal App 3d 958, 166 Cal Rptr 904; George v Caton (1979, App) 93
NM 370, 600 P2d 822, cert quashed 93 NM 172, 598 P2d 215; Stormon v Weiss (1954, ND) 65
NW2d 475.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 118.
Bresette v Knapp (1960) 121 Vt 376, 159 A2d 329.
See, for example, Page v Frazier (1983) 388 Mass 55, 445 NE2d 148, holding that a finding that
an attorney-client relationship exists does not depend on a showing that the attorney billed the
alleged client for his services. See also George v Caton (1979, App) 93 NM 370, 600 P2d 822, cert
quashed 93 NM 172, 598 P2d 215, holding that "[a] professional relationship exists though the
services be rendered gratis."
Note:
It has been suggested that a lawyer who offers gratuitous advice or assistance is in a position
analogous to that of a physician who witnesses a traffic accident. Traditionally, the law imposes
no duty on the doctor to treat victims of the accident, but if the doctor chooses to render treatment
he can be held liable for doing so in a negligent manner. Similarly, an attorney who voluntarily
offers legal advice or services to an individual ought to be deemed a party to an attorneyclient relationship, with all its legal ramifications. See Comment: Attorney Malpractice: Use of
Contract Analysis to Determine the Existence of an Attorney-Client Relationship, 63 Minn L
Rev 751, 758 (Apr 1979).
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See, for example, International Paper Co. v Lloyd Mfg. Co. (1982, ND Ill) 555 F Supp 125,
holding that "[w]hat determines whether an attorney-client relationship exists has nothing to do
with the payment of legal fees."
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law §§ 118, 245; 81 Am. Jur. 2d, Witnesses § 181.
United States v Costanzo (1980, CA3 NJ) 625 F2d 465, later app (CA3 NJ) 740 F2d 251, cert
den (US) 87 L Ed 2d 613, 105 S Ct 3477.
Rottier, Legal Malpractice: Our Duty May Arise Sooner Than We Realize, 55 Wis B Bull 11,
12 (June 1982).
United States v Jamil (1982, ED NY) 546 F Supp 646, 11 Fed Rules Evid Serv 68, revd on other
grounds (CA2 NY) 707 F2d 638, 13 Fed Rules Evid Serv 1.
Nicholson v Shockey (1951) 192 Va 270, 64 SE2d 813.
Re Makowski (1977) 73 NJ 265, 374 A2d 458.
See, for example, George v Caton (1979, App) 93 NM 370, 600 P2d 822, cert quashed 93 NM
172, 598 P2d 215, in which the court termed such a standard "irrelevant."
See, for example, Davis v State Bar (1983) 33 Cal 3d 231, 188 Cal Rptr 441, 655 P2d 1276,
in which the court rejected an attorney's contention that because he and the alleged client had
entered into a written contract when he previously represented her in 1975, the absence of a
written instrument regarding the subject claim indicated that he had not agreed to represent her.
A contrary inference, the court noted, is as easily drawn: Having represented the alleged client in
the past, the attorney may have concluded that a written contract was no longer necessary.
Re Lieber (1982, Dist Col App) 442 A2d 153; Crest Invest. Trust, Inc. v Comstock (1974) 23 Md
App 280, 327 A2d 891; Chavez v State (1979, Wyo) 604 P2d 1341, cert den 446 US 984, 64 L
Ed 2d 841, 100 S Ct 2967.
Ryan v Long (1886) 35 Minn 394, 29 NW 51.
7 Am. Jur. 2d, Attorneys at Law § 118.
See § 8.
See § 9.
See § 10.
See § 11.
See §§ 12– 17.
See §§ 9, 10.
See §§ 8– 17.
Smith v Superior Court of Los Angeles County (1968) 68 Cal 2d 547, 68 Cal Rptr 1, 440 P2d 65.
Chavez v State (1979, Wyo) 604 P2d 1341, cert den 446 US 984, 64 L Ed 2d 841, 100 S Ct 2967.
See, for example, Heathcoat v Santa Fe International Corp. (1982, ED Ark) 532 F Supp 961,
in which the court noted that "[t]he essential element of an attorney-client relationship is the
engagement or consultation of a lawyer by a client" for specified purposes.
See, for example, Rice v Forestier (1967, Tex Civ App San Antonio) 415 SW2d 711, writ ref
n r e, in which the lay party delivered to the attorney's office, and left with either the attorney
himself or his secretary, papers pertaining to a debt action brought against the lay party's family
corporation. At the time these papers were brought to the attorney's office, the attorney was
representing the lay party in a voluntary bankruptcy proceeding filed on behalf of the family
corporation, and was representing him in another legal matter as well. On past occasions, still
other legal matters had been handled by the attorney for the lay party and his wife.
Comment:
Such delivery of documents by the lay party typically occurs in cases in which the lay party claims
a detrimental reliance on an implied promise by the attorney to furnish legal advice or services.
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Where such a claim is asserted, the fact of concurrent or prior legal assistance by the attorney
not only makes it permissible for the delivery of papers to substitute for a discussion or other
exchange of words regarding the lay party's legal problem, but also serves to render the lay party's
reliance on the attorney reasonable. See § 11.
Re Olson (1982, BC DC Neb) 21 BR 123.
Togstad v Vesely, Otto, Miller & Keefe (1980, Minn) 291 NW2d 686.
Nolan v Foreman (1982, CA5 Tex) 665 F2d 738, reh den (CA5 Tex) 671 F2d 1380.
Piel v Dillard (1982, Ala App) 414 So 2d 87.
Central Cab Co. v Clarke (1970) 259 Md 542, 270 A2d 662.
See Togstad v Vesely, Otto, Miller & Keefe (1980, Minn) 291 NW2d 686.
See Nolan v Foreman (1982, CA5 Tex) 665 F2d 738, reh den (CA5 Tex) 671 F2d 1380.
Bossert Corp. v Norwalk (1968) 157 Conn 279, 253 A2d 39; George v Caton (1979, App) 93 NM
370, 600 P2d 822, cert quashed 93 NM 172, 598 P2d 215.
Legal Encyclopedias
See 60 Am. Jur. 2d, Partnership § 129.
De Vaux v American Home Assur. Co. (1983) 387 Mass 814, 444 NE2d 355.
Comment:
Just as a discussion or other communication with an attorney's secretary or clerk can satisfy
the requirement for a consultation in a situation where the secretary or clerk had actual or
apparent authority to participate in such an event, so may the other elements of an attorney-client
relationship be established on the basis of a lay party's interaction with an authorized secretary or
clerk. Thus, a secretary's or clerk's knowledge of a lay party's request for legal advice or services
(see § 10) may be imputed to the attorney where such knowledge is acquired within the scope
of the secretary's or clerk's authority. Furthermore, a lawyer-client relationship may arise from
legal advice or services actually given or promised by an authorized secretary or clerk (see § 11),
or from an express attorney-client agreement made with a secretary or clerk who has authority
to contract in such manner on the attorney's behalf (see § 12). Where a secretary or clerk with
actual or apparent authority to speak for his or her attorney-employer conveys to the lay party
the impression that the attorney himself might be able and willing to assist the lay party in his
legal matter, an attorney-client relationship may come into existence on the basis of the lay party's
detrimental reliance on an implied promise by the attorney to furnish legal advice or services,
as discussed in § 11. See DeVaux, cited above, for an analysis of some of the legal consequences
flowing from a lay party's interaction with an attorney's authorized secretary or clerk.
Observation:
A delegation of authority to a secretary or clerk, if done without sufficient supervision by the
attorney-employer, may violate the American Bar Association Model Rules of Professional
Conduct. See Model Rules of Professional Conduct Rule 5.5 (1983), which provides that
an attorney should not assist a non-attorney in the unauthorized practice of law. The same
prohibition appeared in the superseded Model Code of Professional Responsibility, in DR
3-101(A).
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Legal Encyclopedias
See 3 Am. Jur. 2d, Agency §§ 73–76.
See §§ 9– 11.
United States v United Shoe Machinery Corp. (1950, DC Mass) 89 F Supp 357, 85 USPQ 5.
Re Dowdy (1981) 247 Ga 488, 277 SE2d 36.
Ryan v Long (1886) 35 Minn 394, 29 NW 51. See also United States v United Shoe Machinery
Corp. (1950, DC Mass) 89 F Supp 357, 85 USPQ 5 (attorney must be "acting as a lawyer").
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Re Grand Jury Proceedings (1975, CA5 Tex) 517 F2d 666, reh den (CA5 Tex) 521 F2d 815 and
reh den (CA5 Tex) 521 F2d 815.
Westinghouse Electric Corp. v Kerr-McGee Corp. (1978, CA7 Ill) 580 F2d 1311, 1978-2 CCH
Trade Cases ¶62169, cert den 439 US 955, 58 L Ed 2d 346, 99 S Ct 353.
Westinghouse Electric Corp. v Kerr-McGee Corp. (1978, CA7 Ill) 580 F2d 1311, 1978-2 CCH
Trade Cases ¶62169, cert den 439 US 955, 58 L Ed 2d 346, 99 S Ct 353.
Legal Encyclopedias
81 Am. Jur. 2d, Witnesses § 182.
81 Am. Jur. 2d, Witnesses § 182.
Id.
Silverman v Turner (1966, Fla App D3) 188 So 2d 354.
3 Jones on Evidence (6th ed.) § 21:10.
81 Am. Jur. 2d, Witnesses § 180.
Ronnigen v Hertogs (1972) 294 Minn 7, 199 NW2d 420.
Taylor v Sheldon (1961) 172 Ohio St 118, 15 Ohio Ops 2d 206, 173 NE2d 892.
Heathcoat v Santa Fe International Corp. (1982, ED Ark) 532 F Supp 961 (ruling on motion to
disqualify adversary's counsel).
Taylor v Sheldon (1961) 172 Ohio St 118, 15 Ohio Ops 2d 206, 173 NE2d 892.
Heathcoat v Santa Fe International Corp. (1982, ED Ark) 532 F Supp 961.
Taylor v Sheldon (1961) 172 Ohio St 118, 15 Ohio Ops 2d 206, 173 NE2d 892.
Note:
In this connection, it may be of some interest that, when the U.S. Supreme Court approved
and sent to Congress in 1972 the Federal Rules of Evidence, these rules included a provision
concerning the attorney-client privilege, later eliminated by Congress, which defined a "client"
as a person, public officer, corporation, association, or other entity, whether public or private,
who is rendered professional legal services by a lawyer or who consults a lawyer "with a view to
obtaining professional legal services from him." See Westinghouse Electric Corp. v Kerr-McGee
Corp. (1978, CA7 Ill) 580 F2d 1311, 1978-2 CCH Trade Cases ¶62169, cert den 439 US 955, 58
L Ed 2d 346, 99 S Ct 353.
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Legal Encyclopedias
32B Am. Jur. 2d, Federal Rules of Evidence § 174; 81 Am. Jur. 2d, Witnesses § 180.
See §§ 10, 11.
See § 9.
Re Dowdy (1981) 247 Ga 488, 277 SE2d 36; Crest Invest. Trust, Inc. v Comstock (1974) 23 Md
App 280, 327 A2d 891.
Westinghouse Electric Corp. v Kerr-McGee Corp. (1978, CA7 Ill) 580 F2d 1311, 1978-2 CCH
Trade Cases ¶62169, cert den 439 US 955, 58 L Ed 2d 346, 99 S Ct 353.
See, for example, Rice v Forestier (1967, Tex Civ App San Antonio) 415 SW2d 711, writ ref n
r e, in which the lay party brought to the lawyer's office, and left with either the lawyer or his
secretary, papers pertaining to a debt action brought against the lay party's family corporation.
At the time these papers were delivered, the attorney was representing the lay party in a voluntary
bankruptcy proceeding filed on behalf of the family corporation, and was representing him in
another legal matter as well. On previous occasions, the attorney had handled still other legal
matters for the lay party and his wife.
Comment:
Such delivery of documents by the lay party typically occurs in cases wherein the lay party claims
a detrimental reliance on an implied promise by the lawyer to provide the legal advice or services
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desired. Where such a claim is asserted, the fact of concurrent or prior legal assistance by the
lawyer not only makes it possible to imply a request for legal help from the act of delivering the
documents, but also serves to render the lay party's reliance on the lawyer reasonable. See § 11.
The fact that the lay party delivers pertinent letters or documents to the attorney's office does
not, of course, preclude the making of an express request for legal help. In De Vaux v American
Home Assur. Co. (1983) 387 Mass 814, 444 NE2d 355, for example, the lay party delivered to
the attorney's office a letter regarding a fall she had suffered while entering a store, and this letter
ended with the question, "Would you kindly advise me legally?".
See § 9.
Westinghouse Electric Corp. v Kerr-McGee Corp. (1978, CA7 Ill) 580 F2d 1311, 1978-2 CCH
Trade Cases ¶62169, cert den 439 US 955, 58 L Ed 2d 346, 99 S Ct 353 (attorney-client privilege);
Nolan v Foreman (1982, CA5 Tex) 665 F2d 738, reh den (CA5 Tex) 671 F2d 1380 (attorney's
fiduciary duty to return client's papers and avoid charging excessive fee).
See § 11.
See § 9.
See § 10.
Re Dowdy (1981) 247 Ga 488, 277 SE2d 36; Crest Invest. Trust, Inc. v Comstock (1974) 23 Md
App 280, 327 A2d 891.
Kurtenbach v Te Kippe (1977, Iowa) 260 NW2d 53.
See, for example, Togstad v Vesely, Otto, Miller & Keefe (1980, Minn) 291 NW2d 686, in
which the plaintiff client testified that the defendant attorney had told her, at the end of their
consultation, that "he did not think we had a legal case," but that he was going to "discuss this with
his partner" and get back to her in the event he changed his opinion, and in which she conceded
on redirect examination that she had been given a "qualified" opinion as to whether she had a
case. Observing that the attorney had at no time urged the plaintiff to seek advice from another
practitioner, and did not claim a lack of expertise in the subject matter of the consultation, the
court held that an attorney-client relationship had arisen between the parties, the tentative nature
of the attorney's advice notwithstanding.
George v Caton (1979, App) 93 NM 370, 600 P2d 822, cert quashed 93 NM 172, 598 P2d 215.
Tormo v Yormark (1975, DC NJ) 398 F Supp 1159, 20 FR Serv 2d 488, 17 UCCRS 166.
Kurtenbach v Te Kippe (1977, Iowa) 260 NW2d 53; De Vaux v American Home Assur. Co.
(1983) 387 Mass 814, 444 NE2d 355.
Trial Strategy
Detrimental Reliance on Promise, 4 Am. Jur. Proof of Facts 2d 641.
See § 8.
De Vaux v American Home Assur. Co. (1983) 387 Mass 814, 444 NE2d 355.
Rice v Forestier (1967, Tex Civ App San Antonio) 415 SW2d 711, writ ref n r e.
Davis v State Bar (1983) 33 Cal 3d 231, 188 Cal Rptr 441, 655 P2d 1276.
McGlone v Lacey (1968, DC SD) 288 F Supp 662.
Observation:
Because the partner of the defendant attorney in McGlone apparently conveyed nothing more to
the plaintiff, in his letter to her, than an assurance that the defendant would "contact" her upon
his return from the legislature, his words seem not to have qualified as an express promise to
furnish legal assistance. However, it is arguable that the partner's assurance at least provided a
sufficient basis for reasonable reliance by the plaintiff, and that the defendant, who admitted his
awareness of the plaintiff's matter, therefore had a duty to prevent this reliance from continuing to
the plaintiff's detriment, as discussed above. Indeed, the holding in McGlone has been criticized
on precisely this ground. See De Vaux v American Home Assur. Co. (1983) 387 Mass 814, 444
NE2d 355.
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52
53
54

55
56
57
58
59
60
61
62
63
64
65
66
67
68
69

70

71

72
73
74

See § 9.
See § 10.
See, for example, Re Dowdy (1981) 247 Ga 488, 277 SE2d 36, holding that an attorney-client
relationship "is sufficiently established when it is shown that the advice or assistance of the
attorney is sought and received in matters pertinent to his profession." See also Re Makowski
(1977) 73 NJ 265, 374 A2d 458, holding that "one who assumes to give legal advice takes on the
role of an attorney."
See §§ 12– 17.
See, for example, Christy v Saliterman (1970) 288 Minn 144, 179 NW2d 288, in which the court
cited, inter alia, "testimony relating to the retainer agreement" in concluding that there was ample
support for the jury's finding that an attorney-client relationship existed between the parties.
Central Cab Co. v Clarke (1970) 259 Md 542, 270 A2d 662 (holding as well that lack of such
contract is not conclusive evidence of absence of attorney-client relationship).
Such contracts typically set forth the statement and subject of employment, the amount of
compensation, the client's obligation to reimburse the attorney for costs and other expenses, and
the attorney's right to a lien where appropriate.
See Sitton v Clements (1967, CA6 Tenn) 385 F2d 869.
See Hunt v Disciplinary Board of Alabama State Bar (1980, Ala) 381 So 2d 52.
See 7 Am. Jur. 2d, Attorneys at Law § 245.
See § 7.
Central Cab Co. v Clarke (1970) 259 Md 542, 270 A2d 662.
81 Am. Jur. 2d, Witnesses § 181.
7 Am. Jur. 2d, Attorneys at Law § 245.
See §§ 9– 11.
See §§ 9, 10.
Kurtenbach v Te Kippe (1977, Iowa) 260 NW2d 53; De Vaux v American Home Assur. Co.
(1983) 387 Mass 814, 444 NE2d 355.
Note:
As a practical matter, such a probate specialist might, of course, explain to the consulting party
his lack of expertise in personal-injury matters, decline to offer any legal advice or assistance at all,
and refer the party to another attorney. At least for purposes of resolving some legal issues, such a
refusal to give advice or assistance would suffice in itself to preclude the formation of an attorneyclient relationship (see § 11), but in some jurisdictions it might not prevent the formation of such
a relationship for the purpose of determining the applicability of the attorney-client privilege, or
for the purpose of resolving an issue concerning the attorney's role as a fiduciary (see §§ 9, 10).
See, for example, Togstad v Vesely, Otto, Miller & Keefe (1980, Minn) 291 NW2d 686, in which a
consultation with an attorney regarding a possible medical malpractice claim was held to give rise
to an attorney-client relationship despite the fact that, unbeknownst to the client, the attorney
giving legal advice pertaining to the claim apparently had little or no previous experience handling
medical malpractice matters.
See International Paper Co. v Lloyd Mfg. Co. (1982, ND Ill) 555 F Supp 125, holding that an
attorney-client relationship can arise where, presumably in addition to other factors, "the lay
party submits confidential information to the law party with reasonable belief that the latter is
acting as the former's attorney."
Davis v State Bar (1983) 33 Cal 3d 231, 188 Cal Rptr 441, 655 P2d 1276.
Christy v Saliterman (1970) 288 Minn 144, 179 NW2d 288.
Togstad v Vesely, Otto, Miller & Keefe (1980, Minn) 291 NW2d 686.
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76
77
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81
82
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84
85
86

87
88
89
90
91
92
93
94

See Hunt v Disciplinary Board of Alabama State Bar (1980, Ala) 381 So 2d 52, holding that an
attorney-client relationship can come into existence where, in addition to certain other elements,
the attorney assures the lay party that "he is handling the case and that it will be heard at a future
date."
Christy v Saliterman (1970) 288 Minn 144, 179 NW2d 288.
Hunt v Disciplinary Board of Alabama State Bar (1980, Ala) 381 So 2d 52.
Id.
Davis v State Bar (1983) 33 Cal 3d 231, 188 Cal Rptr 441, 655 P2d 1276.
See, for example, Togstad v Vesely, Otto, Miller & Keefe (1980, Minn) 291 NW2d 686, in which
an attorney-client relationship was held to have arisen even though there was apparently no
communication of any kind between the lawyer and the lay party after the initial consultation,
and no letters or discussions pertaining to the lay party's case with involved third parties.
See § 9.
See, for example, Re Lieber (1982, Dist Col App) 442 A2d 153, in which the court stated that
"a client's perception of an attorney as his counsel is a consideration in determining whether [an
attorney-client] relationship exists," and observed that in the case at hand the alleged client clearly
considered the lawyer to be his attorney. See also Huester v Clements (1969) 252 Md 641, 250 A2d
855, in which the court, holding that an attorney-client relationship existed between the parties,
cited testimony by the alleged client that "he considered [the attorney] to be his lawyer and that
an attorney-client relationship came into being."
See, for example, Davis v State Bar (1983) 33 Cal 3d 231, 188 Cal Rptr 441, 655 P2d 1276, in which
the court, concluding that an attorney-client relationship had come into existence in connection
with a claim for injuries received in an automobile accident, appeared to accord virtually no
evidentiary weight to testimony by the attorney to the effect that "he did not believe he had agreed
to represent [the alleged client] after their first meeting."
See, for example, Ronnigen v Hertogs (1972) 294 Minn 7, 199 NW2d 420, summarized in § 9.
See §§ 9, 10.
United States v Costanzo (1980, CA3 NJ) 625 F2d 465, later app (CA3 NJ) 740 F2d 251, cert den
(US) 87 L Ed 2d 613, 105 S Ct 3477 (adhering to the rule that communications with an attorney
are privileged whenever they concern "legal advice of any kind … sought … from a professional
legal adviser in his capacity as such").
See 17 Am. Jur. 2d, Contracts § 18.
See § 11.
See § 12.
See § 13.
See § 15.
See § 16.
C.J.S., Attorney & Client § 264.
Reminder:
While an attorney-client relationship formed in connection with a particular matter does not
itself extend to other matters involving the same lay party, the fact that the lawyer and the lay
party have created a professional relationship with respect to a specific matter may make it
easier to establish separate attorney-client relationships in connection with other matters. It may
provide a basis for detrimental reliance by the lay party with respect to such other matters, and a
lawyer-client relationship involving such other matters may be found to exist on the basis of the
reliance (see § 11); it may also permit the use of more liberal standards for determining whether
a consultation (see § 8) and a request for legal advice or services (see § 10) occurred in connection
with such other matters.
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96
97
98
99
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2
3
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12
13
14
15
16
17
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23

Shropshire v Freeman (1974, Tex Civ App Austin) 510 SW2d 405, writ ref n r e. See also, to the
same effect, Neal v State (1982) 4 Ark App 357, 631 SW2d 313; Brandlin v Belcher (1977, 2d Dist)
67 Cal App 3d 997, 134 Cal Rptr 1; Grand Isle Campsites, Inc. v Cheek (1972) 262 La 5, 262 So
2d 350; People v Ellis (1977) 91 Misc 2d 28, 397 NYS2d 541.
7 Am. Jur. 2d, Attorneys at Law §§ 168, 169.
Trial Strategy
Dismissal of Attorney with Just Cause, 31 Am. Jur. Proof of Facts 2d 125.
7 Am. Jur. 2d, Attorneys at Law § 173.
For a discussion of what constitutes reasonable cause for abandonment or withdrawal, see id.,
§ 174.
7 Am. Jur. 2d, Attorneys at Law § 171.
Id., §§ 176, 266.
Id., § 177.
See id., § 265.
Id., § 172.
Comment:
In a case where the facts so allow, counsel can alternatively show that, as of the crucial date,
the party terminating the relationship had not given appropriate notice of the termination to the
other party. See Central Cab Co. v Clarke (1970) 259 Md 542, 270 A2d 662, holding that "when
an attorney terminates the attorney-client relationship he is obligated to give proper notice of
such termination to the client."
7 Am. Jur. 2d, Attorneys at Law §§ 262–266.
Gonzales v Hegner (1959) 20 Misc 2d 232, 192 NYS2d 212.
7 Am. Jur. 2d, Attorneys at Law § 263.
See § 3.
7 Am. Jur. 2d, Attorneys at Law § 250.
Shelly v Hansen (1966, 2d Dist) 244 Cal App 2d 210, 53 Cal Rptr 20, holding that responsibility
for filing the claim on time rested with the lawyer who was hired by the lay party after dismissing
his previous counsel, and who was still serving as the lay party's legal representative at the time
the limitations period expired.
7 Am. Jur. 2d, Attorneys at Law § 197.
81 Am. Jur. 2d, Witnesses § 184.
Id., § 175, wherein certain exceptions to this rule are listed.
7 Am. Jur. 2d, Attorneys at Law § 120.
3 Jones on Evidence (6th ed.) § 21:12.
7 Am. Jur. 2d, Attorneys at Law § 129.
Id., § 159.
Id.
Id., § 136.
Id., § 127.
Id., § 192.
Id., § 186.
Id.
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24
25
26

27
28

Re Grand Jury Subpoenas etc. (1978, ED NY) 451 F Supp 969; Hinton v Searles (1977, 5th Dist)
53 Ill App 3d 433, 11 Ill Dec 329, 368 NE2d 937; Burgess v Burgess (1945) 239 Mo App 390,
190 SW2d 282.
Paulsen v Halpin (1980, 4th Dept) 74 App Div 2d 990, 427 NYS2d 333.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 309.
Christy v Saliterman (1970) 288 Minn 144, 179 NW2d 288; Lewandowski v Continental Casualty
Co. (1979) 88 Wis 2d 271, 276 NW2d 284.
Legal Encyclopedias
7 Am. Jur. 2d, Attorneys at Law § 223.
See 7 Am. Jur. 2d, Attorneys at Law § 145.
United States v Kelly (1978, CA5 Fla) 569 F2d 928, cert den 439 US 829, 58 L Ed 2d 123, 99
S Ct 105.
A.L.R. Library
What matters are protected by attorney-client privilege or are proper subject of inquiry by
Internal Revenue Service where attorney is summoned in connection with taxpayer-client under
federal tax examination, 15 A.L.R. Fed. 771 § 3.

29
30
31
32
33
34

35

36

37

Legal Encyclopedias
81 Am. Jur. 2d, Witnesses § 141.
81 Am. Jur. 2d, Witnesses § 172.
See id., § 219.
15 A.L.R. Fed. 771 § 5[c].
Bouschor v United States (1963, CA8 Minn) 316 F2d 451, 63-1 USTC ¶9424, 11 AFTR 2d 1387.
Re Olson (1982, BC DC Neb) 21 BR 123.
Houston General Ins. Co. v Superior Court of Alameda County (1980, 1st Dist) 108 Cal App 3d
958, 166 Cal Rptr 904; Huester v Clements (1969) 252 Md 641, 250 A2d 855.
See also Fed R Evid 104(a), providing that in federal cases governed by federal law preliminary
questions concerning the existence of a privilege or the admissibility of evidence, among other
matters, are generally to be determined by the court.
Legal Encyclopedias
32B Am. Jur. 2d, Federal Rules of Evidence §§ 20, 21; 81 Am. Jur. 2d, Witnesses § 142.
See, for example, Ronnigen v Hertogs (1972) 294 Minn 7, 199 NW2d 420, a malpractice action,
in which the court upheld a directed verdict for the defendant attorney, noting that "[o]ne cannot
read the transcript of the testimony in the light most favorable to support plaintiff's claim without
being compelled to conclude that no disputed fact issues were raised for a jury to resolve …."
See, for example, De Vaux v American Home Assur. Co. (1983) 387 Mass 814, 444 NE2d 355, a
malpractice action, in which the court held that, since reasonable persons could differ as to the
conclusions to be drawn from the evidence, the jury was to decide various issues touching on
the question whether an attorney-client relationship existed between the parties, including issues
as to whether the alleged client detrimentally relied on the attorney to provide legal assistance
and whether the attorney's secretary had actual or apparent authority to enter into a lawyerclient relationship on her employer's behalf. See also Re Lieber (1982, Dist Col App) 442 A2d
153 (disciplinary proceeding); Klarish v Cypen (1977, Fla App D3) 343 So 2d 1288, cert den (Fla)
355 So 2d 515 (action for attorney's compensation).
See, for example, Holland v Lawless (1981, App) 95 NM 490, 623 P2d 1004, a malpractice action,
in which the court stated that the existence of a contract on which an attorney-client relationship
is based is "generally an issue and question of law."
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38

See, for example, George v Caton (1979, App) 93 NM 370, 600 P2d 822, cert quashed 93 NM
172, 598 P2d 215, in which the defendant attorneys tried unsuccessfully to rely on a local custom
requiring use of a written employment agreement to create an attorney-client relationship.
See, for example, Re Lieber (1982, Dist Col App) 442 A2d 153, in which the lawyer attempted
without success to buttress the argument that he never established an attorney-client relationship
with the lay party by stressing that, among other things, he "never accepted a fee" from such party.
See §§ 9– 11.

39
40
41
42
43
44
45

See § 12.
See § 13.
See § 11.
See §§ 8, 10.
See Rottier, Legal Malpractice: Our Duty May Arise Sooner Than We Realize, 55 Wis B Bull
11, 57 (June 1982).
Id.

46
47

See De Vaux v American Home Assur. Co. (1983) 387 Mass 814, 444 NE2d 355.
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