UNDERSTANDING THE CRIME--FRAUD EXCEPTION TO THE..., 70 S.C. L. Rev. 1

70 S.C. L. Rev. 1
South Carolina Law Review
Fall, 2018
Article

Douglas R. Richmond a1
Copyright © 2018 by the South Carolina Law Review; Douglas R. Richmond

UNDERSTANDING THE CRIME--FRAUD EXCEPTION
TO THE ATTORNEY--CLIENT PRIVILEGE AND WORK
PRODUCT IMMUNITY
I.
II.
III.

IV.

V.

INTRODUCTION
THE ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT
IMMUNITY
A. The Attorney-Client Privilege
B. Work Product Immunity
THE CRIME-FRAUD EXCEPTION TO THE ATTORNEY-CLIENT
PRIVILEGE
A. The Prima Facie Showing
B. Presenting Countervailing Evidence
C. In Camera Review
D. The Requirement of an Ongoing or Planned Crime or Fraud
E. The Requirement that Attorney-Client Communications Be in
Furtherance of an Alleged Crime or Fraud
THE CRIME-FRAUD EXCEPTION TO WORK PRODUCT
IMMUNITY
A. Similarities Between the Crime-Fraud Exception in the Attorney-Client
Privilege and the Work Product Immunity Contexts
B. The Key Difference: Ownership of the Attorney-Client Privilege Versus
Ownership of Work Product Immunity, the Lawyer's Knowledge of the
Client's Wrongdoing, and the Effects
C. Crime or Fraud by a Lawyer Alone
CONCLUSION

1
6
6
13
20
21
25
27
32
37
43
43
44
51
53

I. INTRODUCTION
In October 2017, a federal grand jury indicted President Donald Trump's former campaign
chairman, Paul Manafort, and Manafort's protégé, Richard *2 Gates, on 12 felonies. 1 The charges
against them included conspiracy against the United States, conspiracy to launder money, failure
to file reports of foreign bank and financial accounts, acting as unregistered agents of a foreign
principal, making false and misleading statements under the Foreign Agents Registration Act
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(FARA), and making false statements to the Department of Justice. 2 The government further
asserted in the indictment that it planned to seek the forfeiture of valuable property and assets
that embodied or were derived from proceeds linked to crimes of which Manafort or Gates were
ultimately convicted. 3
As politically and publicly dramatic as Manafort's and Gates's indictments were, they were in part
the result of behind-the-scenes drama of keen interest to lawyers. In a nutshell, the Special Counsel
investigating foreign interference in the 2016 presidential election--and derivatively Manafort's
and Gates's activities--compelled the men's lawyer to testify before the grand jury regarding aspects
of her representation of them while they were targets of the investigation. 4 The Special Counsel
obtained the lawyer's testimony despite her invocation of the attorney-client privilege and work
product immunity. 5 The Special Counsel pierced the attorney-client privilege and work product
immunity through the crime-fraud exception to these important protections. 6
The idea that a lawyer can be compelled to testify about her representation of a client or to
reveal confidential communications with a client is anathema to lawyers and clients alike. Indeed,
the attorney-client privilege exists precisely to protect confidential communications between
lawyers and clients for purposes of providing or obtaining legal advice. 7 By enabling open
communications between a lawyer and her client, free from fear of compelled disclosure, the
privilege enables the lawyer to immerse herself in the client's matter. 8 In contrast, a lawyer's ability
to responsibly advise a client would be *3 seriously compromised if the lawyer had to caution the
client about sharing relevant information should the lawyer later be forced to reveal the substance
of their communications. 9 Plus, by promoting full and frank communications between clients and
their lawyers, the attorney-client privilege promotes “broader public interests in the observance of
law and administration of justice.” 10
Work product immunity is a separate but equally vital confidentiality doctrine. Work product
immunity generally shields from discovery materials that lawyers and their agents prepare in
anticipation of litigation, and it affords almost absolute protection against the discovery of lawyers'
conclusions, legal theories, mental impressions, and opinions. 11 The work product doctrine is
essential to lawyers' effective representation of clients in litigation and to the justice system. 12
The important interests that the attorney-client privilege and work product immunity serve,
however, have limits. As the Supreme Court has explained in regard to the privilege:
The attorney-client privilege must necessarily protect the confidences of wrongdoers,
but the reason for that protection--the centrality of open client and attorney
communication to the proper functioning of our adversary system of justice--“ceas[es]
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to operate at a certain point, namely, where the desired advice refers not to prior
wrongdoing, but to future wrongdoing.” 13

Work product immunity also must yield where otherwise protected materials were prepared in
furtherance of an ongoing or planned crime or fraud. The work product doctrine exists to promote
the adversary process--not to distort or pervert it. 14
*4 Although the crime-fraud exception to the attorney-client privilege and work product
immunity is widely-recognized, its application has long been confusing and it remains so today. 15
In fact, “crime-fraud” is something of a misnomer because courts have applied the exception
to abrogate the attorney-client privilege and work product immunity in cases involving claims
or causes of action that stretch traditional concepts of crimes and frauds. 16 In doing so, they
have tended to focus on the nature of the wrongful conduct alleged, rather than on how the
conduct is classified, pled, or titled. 17 Misconduct that equates to fraud or that is grounded in
dishonesty frequently suffices to trigger the crime-fraud exception. For instance, courts have
applied the crime-fraud exception in cases involving breaches of fiduciary duty, 18 civil contempt
of court, 19 conversion, 20 gross negligence, 21 inequitable conduct in patent prosecution, 22
insurance bad faith, 23 intentional infliction of *5 emotional distress, 24 “intentional torts moored
in fraud,” 25 an “intentional tort that undermines the adversary system itself,” 26 improper ex
parte communications with represented parties as part of a “sting” operation, 27 pretextual
justifications for terminating a plaintiff's employment in violation of federal anti-discrimination
laws, 28 “sham” litigation, 29 surreptitious background investigations of a party and her lawyer, 30
tortious interference with contract or business relations based on a misrepresentation, 31 and a
bank's wrongful denial of an account holder's access to his funds. 32 In some cases, courts appear
to have simply made policy choices in equating particular causes of action with civil fraud. 33
Confusion extends even to the use of the term “exception.” As a Virginia federal court explained,
while “referred to as an ‘exception’ to the attorney-client [privilege] and work product [doctrine],
the crime/fraud exception is not truly an exception.” 34 In fact, the court reasoned, “it is an
exclusion of certain activity from the [protective] reach” of the privilege and work product
*6 immunity. 35 Fortunately, whether the crime-fraud exception is properly characterized as an
exception to the privilege and work product immunity or as an exclusion is largely inconsequential.
This Article aims to lessen confusion over the crime-fraud exception to the extent possible by
examining key aspects of the exception in both the attorney-client privilege and work product
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3

UNDERSTANDING THE CRIME--FRAUD EXCEPTION TO THE..., 70 S.C. L. Rev. 1

immunity contexts. The examination begins in Part II with a foundational discussion of the
attorney-client privilege and the work product doctrine. Part III analyzes the crime-fraud exception
to the attorney-client privilege. The discussion in Part III centers on the test for applying the
exception, which requires (1) the client to be committing or intending to commit a crime or fraud at
the time she consulted the lawyer; and (2) the attorney-client communications to be in furtherance
of the alleged crime or fraud. Part IV addresses the crime-fraud exception to work product
immunity, which both parallels and differs from the exception's application to the privilege.
II. THE ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT IMMUNITY
The attorney-client privilege and work product immunity are distinct doctrines and must be
analyzed separately, but their protections sometimes overlap, and courts frequently consider them
in connection with one another.
A. The Attorney-Client Privilege
The attorney-client privilege is one of the oldest common law privileges protecting confidential
communications, 36 and it is now widely codified. 37 *7 The mere existence of an attorney-client
relationship does not necessarily implicate the privilege; 38 rather, certain requirements must be
met to trigger its protections. The best known privilege test was announced years ago in United
States v. United Shoe Machinery Corp. 39 The United Shoe test famously provides that the privilege
applies if:
(1) the asserted holder of the privilege is or sought to become a client; (2) the person
to whom the communication was made (a) is a member of the bar of a court, or his
subordinate and (b) in connection with this communication is acting as a lawyer; (3)
the communication relates to a fact of which the attorney was informed (a) by his client
(b) without the presence of strangers (c) for the purpose of securing primarily either (i)
an opinion on law or (ii) legal services or (iii) assistance in some legal proceeding, and
not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a)
claimed and (b) not waived by the client. 40

Although the United Shoe test implies that the privilege covers only communications from
the client to the attorney, confidential communications from an attorney to a client are also
privileged. 41 The attorney-client privilege is a two-way street.
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*8 The Restatement (Third) of the Law Governing Lawyers articulates the elements of the
attorney-client privilege more succinctly. 42 Section 68 provides that the privilege attaches “to:
(1) a communication (2) made between privileged persons (3) in confidence (4) for the purpose
of obtaining or providing legal assistance for the client.” 43 “Privileged persons” include the
client or prospective client, the lawyer, agents of the client or prospective client and the lawyer
who facilitate communications between them, and agents of the lawyer who assist in the client's
representation. 44
The attorney-client privilege belongs to the client. 45 The privilege attaches to initial consultations
between attorneys and prospective clients, even if the client does not ultimately retain the
attorney. 46 Once an attorney-client relationship is established, the client may assert the privilege
at any time during the relationship or after the relationship ends. 47
Because the privilege protects attorney-client communications, an otherwise privileged exchange
between a client and a lawyer containing information that could be discovered by other means
remains shielded from discovery. 48 As suggested earlier, however, there is no blanket privilege
covering all attorney-client communications. 49 The client must assert the *9 privilege with
respect to each communication in question, and the presiding court must scrutinize each
communication independently. 50 The party invoking the privilege bears the burden of establishing
its application to particular communications. 51
A party seeking to protect written or electronic communications from discovery does not have
to identify them as “privileged” or “confidential” for the attorney-client privilege to attach. 52
On the other hand, a party cannot shield a communication from discovery simply by branding it
“confidential” or “privileged.” 53 Similarly, a client cannot cloak a communication in the attorneyclient privilege simply by routing it through a lawyer or by copying *10 a lawyer on the
communication. 54 Rather, a communication must bear all of the hallmarks of the privilege for it
to be protected. 55
The attorney-client privilege benefits organizations as well as individuals. 56 As obvious as that
principle should be, it may be difficult in the organizational context to determine who among the
entity's employees may have privileged communications. Courts have traditionally applied two
tests to analyze organizational privilege claims: the “control group” test and the “subject matter”
test. Some courts have adopted a third test that closely tracks the subject matter test, which is often
called the “modified subject matter” test. 57
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Applying the control group test, communications must be made by an employee who is positioned
“to control or take a substantial part in the determination of corporate action in response to legal
advice” for the privilege to attach. 58 Only these employees qualify as the “client” for attorneyclient privilege purposes. 59 The control group test essentially requires that the employee for which
an attorney communicates with be a member of senior management for the communication to be
privileged. 60
*11 Alternatively, under the subject matter test, a communication with any employee may
be privileged if it is intended to secure legal advice for the corporation, the employee
is communicating with the lawyer at a superior's request or direction, and the employee's
responsibilities include the subject of the communication. 61 Applying this test, the employee's
position or rank is irrelevant to the privilege analysis. 62 The Supreme Court embraced the subject
matter approach in Upjohn Co. v. United States, 63 although it declined to formulate a specific
test. 64 Regardless, it is clear following Upjohn that under the subject matter test, a lawyer's
confidential communications with any employee are privileged when they concern matters within
the scope of the employee's responsibilities and the employee is aware that the communications
are intended to enable or facilitate the lawyer's representation of the corporation. 65
The third test is variously referred to as the “modified Harper & Row test,” 66 the “Diversified
Industries test,” 67 or the modified subject matter test. 68 Under this test, the attorney-client
privilege attaches to communications between an employee and a lawyer for the organization if:
(1) the communication was made for the purpose of securing legal advice; (2) the
employee making the communication did so at the *12 direction of his corporate
superior; (3) the superior made the request so that the corporation could secure legal
advice; (4) the subject matter of the communication is within the scope of the employee's
corporate duties; and (5) the communication is not disseminated beyond those persons
who, because of the corporate structure, need to know its contents. 69

In fact, this test is basically the subject matter test with the additional “need to know” condition,
hence the modified subject matter test label.
Courts narrowly construe the attorney-client privilege because it limits full disclosure of the
truth. 70 For example, while the privilege protects the content of attorney-client communications
from disclosure, it does not prevent disclosure of the facts communicated. 71 Those facts remain
discoverable by other means. 72 Nor does the attorney-client privilege shield from discovery
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communications generated or received by an attorney acting *13 in some other capacity, 73 or
communications in which an attorney is giving business advice rather than legal advice. 74
Finally, the attorney-client privilege may be waived either voluntarily or by implication. 75 The
party seeking to overcome the privilege generally bears the burden of establishing a waiver, 76
although some courts hold that the party asserting the privilege bears the burden of establishing
that it has not been waived. 77
B. Work Product Immunity
In addition to the attorney-client privilege, information may be shielded from discovery by work
product immunity. The attorney-client privilege and *14 work product immunity are separate and
distinct doctrines. 78 Although courts and lawyers often describe the work product doctrine as the
“work product privilege,” it is actually a form of qualified immunity. 79 Work product immunity
applies in both civil and criminal cases. 80
Unlike the attorney-client privilege, which is the client's to assert, it is often said that the lawyer
holds work product immunity. 81 It is certainly true that a lawyer may assert work product
immunity on her own behalf. 82 But in fact, both the lawyer and the client hold work product
immunity, and either may assert it to avoid discovery. 83
A party claiming work product protection bears the burden of establishing that it applies to the
information at issue. 84 “As with the attorney-client privilege, an assertion that a document [or
other information] is protected by the work product doctrine must be established by specific
facts and not conclusory statements.” 85 A party “cannot create work product solely by the *15
nomenclature used to entitle documents.” 86 Simply labeling or describing a document as “work
product” does not make it so, 87 nor does copying a lawyer on the document. 88
The protection afforded by work product immunity is broader than that conferred by the attorneyclient privilege in terms of the array of information it shields from discovery. 89 Work product
immunity is not limited--as is the attorney-client privilege--to confidential communications
between a lawyer and a client. 90 The work product doctrine protects lawyers' effective trial
preparation by immunizing certain information from discovery, including materials prepared by
attorneys' agents. 91
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There are two categories of work product: “tangible” or “fact” work product and “opinion” work
product. 92 To qualify as tangible work product, the material to be protected must be a document
or tangible thing prepared in anticipation of litigation by or for a party, or by or for the party's
*16 representative. 93 Opinion work product refers to an attorney's conclusions, legal theories,
mental impressions, or opinions. 94
The work product doctrine is codified in Federal Rule of Civil Procedure 26(b)(3) and its state
counterparts. 95 Rule 26(b)(3) provides in pertinent part:
(A) Documents and Tangible Things. Ordinarily, a party may not discover documents
and tangible things that are prepared in anticipation of litigation or for trial by or
for another party or its representative (including the other party's attorney, consultant,
surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may
be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to prepare its case and
cannot, without undue hardship, obtain their substantial equivalent by other means.

(B) Protection Against Disclosure. If the court orders discovery of those materials, it
must protect against disclosure of the mental impressions, conclusions, opinions, or
legal theories of a party's attorney or other representative concerning the litigation. 96

Federal Rules of Criminal Procedure 16(a)(2) and (b)(2) codify work product immunity in criminal
cases. 97
Similar to the attorney-client privilege, work product protection is not absolute and may be
waived, 98 although conduct that waives the privilege may *17 not waive work product
immunity. 99 Consequently, any alleged waiver of the two doctrines must be analyzed
separately. 100
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As for the principle that work product immunity is not absolute, consider, for example, that it
does not shield from discovery facts known by or shared with a lawyer. 101 Moreover, a party
generally may discover its adversary's tangible work product if it demonstrates substantial need of
the materials to prepare its case, and it is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. 102
In comparison to tangible work product, opinion work product receives almost absolute protection
against discovery. 103 To discover an adversary's *18 opinion work product, a party must
demonstrate something far greater than the substantial need and undue hardship necessary to
obtain tangible work product. 104 Opinion work product is discoverable only if the target lawyer's
conclusions, mental impressions, or opinions are at issue in the case and there is a compelling need
for their discovery. 105 The circumstances in which this test is met are exceptional and rare. 106
In contrast to the attorney-client privilege, which is not restricted to communications about
litigation, information must be generated or prepared “in anticipation of litigation” to qualify as
work product. 107 Documents *19 prepared in the ordinary course of business, or that would have
been prepared regardless of whether litigation was anticipated, are not entitled to work product
immunity. 108
As the anticipation-of-litigation requirement signals, work product immunity attaches before
litigation is initiated. 109 Materials prepared in anticipation of litigation retain their work product
immunity even if litigation never ensues. 110
Finally, materials said to be work product may have been prepared for multiple purposes. Courts
approach this problem in one of two ways. In some jurisdictions, a court must ascertain “the
primary motivating purpose” for the documents' creation. 111 “If the primary motivating purpose
is other than to assist in pending or impending litigation,” then the materials are not protected
as work product. 112 Other jurisdictions favor a “because of” test. 113 Using this *20 test, “the
work product doctrine can reach documents prepared ‘because of litigation’ even if they were
prepared in connection with a business transaction or also served a business purpose.” 114 Or,
viewed from another angle, “material generated in anticipation of litigation may also be used for
ordinary business purposes without losing its protected status.” 115 Regardless, the determination
of whether multi-purpose materials qualify as work product is a case- and fact-specific inquiry. 116
III. THE CRIME-FRAUD EXCEPTION TO THE ATTORNEY-CLIENT PRIVILEGE
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Most crime-fraud exception cases involve the attorney-client privilege. 117 To overcome an
opponent's attorney-client privilege under the exception, a party “‘must make a prima facie
showing that (1) the client was committing or intending to commit a fraud or crime, and (2) the
attorney-client communications were in furtherance of that alleged crime or fraud.”’ 118 As the
conjunction “and” reflects, a party must satisfy both prongs of the test to potentially discover
otherwise privileged communications. 119 Once the moving party makes that showing, the trial
court must then determine whether, in fact, the crime-fraud exception applies. 120 In contrast, if
the moving party cannot make its prima facie showing, that failure ends the inquiry. 121
*21 A. The Prima Facie Showing
Although many courts apply the two-part test described above, they do not agree on the level of
proof--or at least on how to describe the level of proof-- required to make the prima facie showing
to trigger the exception. 122 Some courts require the party seeking to overcome the privilege to
establish “a reasonable basis to believe” or “a reasonable basis to suspect” that the client used the
lawyer's services to further a crime or fraud. 123 This standard is aptly known as the “reasonable
basis standard.” 124 In what is surely an identical approach using equivalent language, courts may
instead require the movant to demonstrate that “a reasonable person would have a reasonable
belief” that the exception should apply, 125 or that there is “‘reasonable cause to believe”’ the client
used the lawyer's services to further a qualifying crime or fraud. 126 “Reasonable cause is more
than suspicion but less than a preponderance of [the] evidence.” 127
*22 Other courts apply a probable cause standard, 128 which requires the inquiring party to “at
least demonstrate that there is probable cause to believe that a crime or fraud has been attempted
or committed and that the communications [between the client and lawyer] were in furtherance
thereof.” 129 As a practical matter, the reasonable basis or reasonable cause and probable cause
standards are identical or nearly so. 130
Still other courts reason that a party makes a prima facie case for purposes of the crime-fraud
exception by offering evidence “‘which, on its face, is good and sufficient to establish a given fact,
though it can ultimately be rebutted or contradicted.”’ 131 Or, in the same vein, the party invoking
the crime-fraud exception bears the initial burden of offering evidence “which, if unexplained,
would be prima facie proof of the existence of the exception.” 132 Assuming the moving party does
so, “[t]he burden of persuasion then shifts to the party asserting the privilege to give a reasonable
explanation of the conduct or communication.” 133
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In the Fifth Circuit, a party seeking to pierce the privilege makes its prima facie showing through
“evidence ‘such as will suffice until contradicted and overcome by other evidence ... a case which
has proceeded upon sufficient proof to that stage where it will support [a] finding if evidence to
the contrary *23 is disregarded.”’ 134 The Fifth Circuit originally adopted this definition from
Black's Law Dictionary. 135
The Seventh Circuit has taken two positions. In United States v. BDO Seidman, LLP, 136 the court
stated that the party seeking to abrogate the attorney-client privilege makes a prima facie showing
“by bringing forth sufficient evidence to justify the district court in requiring the proponent of the
privilege to come forward with an explanation for the evidence offered against it.” 137 Later, in
United States v. Boender, 138 the court explained that a prima facie showing requires “‘a factual
basis adequate to support a good faith belief by a reasonable person that in camera review of the
materials may reveal evidence to establish the claim that the crime-fraud exception applies.”’ 139
The District of Columbia Circuit reasons that a party makes its prima facie case “‘if it offers
evidence that if believed by the trier of fact would establish the elements of an ongoing or imminent
crime or fraud.”’ 140 The Fourth and Eleventh Circuits also employ the “believed by the trier of
fact” standard, 141 as do Texas courts. 142
Other courts may apply a preponderance of the evidence standard. 143 In the end, the proof required
to make a prima facie showing that the crime-fraud exception applies depends on the court. Such
a result is unremarkable, considering that “prima facie” is “among the most rubbery of all legal
phrases; it usually means little more than a showing of whatever is required to permit *24 some
inferential leap sufficient to reach a particular outcome.” 144 Nonetheless, there are principles on
which courts agree.
First, a bare allegation of an ongoing or planned crime or fraud will not satisfy a party's prima facie
burden. 145 Allegations in pleadings and briefs are not evidence and will not meet a party's prima
facie burden. 146 Second, but relatedly, speculation or suspicion that the client is using the lawyer's
services to further a crime or fraud will not trigger the exception. 147 There must be a firm factual
foundation for the crime or fraud claim. Third, although a moving party must offer more than mere
allegations, speculation, or suspicion of a crime or fraud to make a prima facie showing, it need
not prove the existence of a crime or fraud, either. 148 “A lesser evidentiary showing is needed to
trigger in camera review than is required to ultimately overcome the privilege.” 149 At this stage
of a proceeding, a court does not assess the credibility of evidence in deciding if there is a factual
foundation for crime or fraud allegations. 150 Fourth, a moving party cannot rely on the *25
communications at issue to make its prima facie showing. 151 In other words, a movant cannot
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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simply allege that the disputed communications, if disclosed, will contain evidence of criminal
or fraudulent activity. To allow that tactic would put the cart before the horse. Fifth, a party that
cannot initially satisfy its prima facie burden may try again after conducting additional discovery
or investigation, or eliciting additional testimony. 152
B. Presenting Countervailing Evidence
Courts' reference to inquiring parties' obligation to make a prima facie showing that the crime-fraud
exception applies to attorney-client communications would seem to imply that the party resisting
disclosure should have the opportunity to rebut or refute those claims. In UMG Recording, Inc.
v. Bertelsmann AG (In re Napster, Inc. Copyright Litigation), 153 the Ninth Circuit held that “in
civil cases where outright disclosure is requested,” the party asserting the privilege “has the right
to introduce countervailing evidence.” 154 The In re Napster court was further “convinced ... that
in a civil case the party resisting an order to disclose materials allegedly protected by the attorneyclient privilege must be given the opportunity to present evidence and argument in support of its
claim of privilege.” 155 Given those somewhat inconsistent expressions of position, *26 lawyers
may wonder whether a party in a civil case is entitled to present countervailing evidence if the
trial court will conduct an in camera review of ostensibly privileged materials before ordering
their disclosure rather than ordering disclosure “outright.” 156 The Third Circuit has held that in
camera review does not deny the party claiming the privilege of the opportunity to dispute the
application of the crime-fraud exception. 157 Other courts have agreed, 158 with some noting that
the court is not required to allow the party claiming the privilege to rebut or refute the inquiring
party's allegations. 159
As a practical matter, a party in a civil case facing a motion to pierce its attorney-client privilege
will oppose the motion through argument in briefs or memoranda, as well as through affidavits
or other non-privileged evidence supporting its privilege claim. 160 Thus, the party asserting the
privilege will generally have an opportunity to rebut or refute the moving party's prima facie
case. 161 The trial court should have no incentive to vitiate the privilege without hearing the parties'
competing positions. Accordingly, in civil cases, the issue *27 distills to whether a trial court
must conduct a hearing to determine whether a party has made a prima facie showing of a crime
or fraud. In federal courts a hearing is not required; the court may decide the issue based on the
parties' written submissions. 162 State courts may take different approaches. 163
The approach changes where grand jury proceedings are concerned. 164 In the grand jury context,
the government may proffer ex parte the evidence supporting its crime-fraud exception claim,
and the court may then “weigh that evidence, gauge its adequacy, and rule on the claim without
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affording the putative privilege-holder a right to see the evidence proffered or an opportunity to
rebut it.” 165
C. In Camera Review
A party that makes a prima facie showing that its opponent (1) was committing or planned
to commit a fraud or crime, and that (2) the attorney-client communications at issue were
in furtherance of that alleged crime or fraud is not necessarily entitled to discover those
communications. 166 Rather, in most cases, the trial court will then review the subject
communications in camera to determine whether the crime-fraud exception applies. The decision
of whether to conduct an in camera review is typically committed to the trial *28 court's
discretion. 167 That certainly is the rule in federal courts. 168 As the Supreme Court has further
explained:
The court should make that decision in light of the facts and circumstances of the
particular case, including, among other things, the volume of materials the district court
has been asked to review, the relative importance to the case of the alleged privileged
information, and the likelihood that the evidence produced through in camera review,
together with other available evidence then before the court, will establish that the
crime-fraud exception does apply. 169

Although courts often review materials in camera to decide whether the crime-fraud exception
applies, they may, in their discretion, decline to do so. 170 The better-reasoned approach, however,
holds that while a court perhaps need not review materials in camera to determine whether a
party was committing or planning to commit a crime or fraud (prong one), it must *29 conduct
an in camera review to determine whether the disputed attorney-client communications were
in furtherance of the alleged crime or fraud (prong two). 171 For instance, while an indictment
should satisfy the first prong of the test and obviate any need for related in camera review, 172
there remains the question of whether particular communications furthered the alleged crime or
fraud. 173 After all, the crime-fraud exception abrogates the privilege only with respect to attorneyclient communications in furtherance of the alleged wrongdoing; it does not denude all attorneyclient communications. 174 The movant “must still demonstrate that specific communications
were made in furtherance of [a crime] or fraud.” 175 It is difficult to see how in most cases a
court could properly decide which purported second prong communications are within the crimefraud exception and which are not absent in camera review. In addition, in camera review of
disputed materials helps ensure that parties seeking legal advice regarding conduct with criminal
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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or regulatory implications are not deterred from doing so by the risk of compelled disclosure under
the crime-fraud exception. 176 For these reasons, courts should be reluctant to order the disclosure
of communications under the crime-fraud exception without reviewing them in camera even if it
is within their discretion to do so. 177
A party that wants in camera review of documents to segregate those that must be disclosed under
the crime-fraud exception from those that remain privileged should be careful to submit a privilege
log in support of its *30 request. 178 In some courts, the failure to submit a privilege log or
otherwise satisfactorily identify privileged documents may waive any right to in camera review
for this purpose. 179
Ideally, any in camera review should be conducted by a judge other than the one presiding over
the case involving the communications. 180 Alternatively, a court could appoint a special master
to conduct the review. 181 Either option avoids the possibility that the trial judge could somehow
be prejudiced by reviewing privileged materials. 182 The potential for prejudice would seem to be
especially great where the alleged fraud is fraud on the court. 183 With that being said, a court is
not required to delegate in camera review to another court or a special master.
In camera review is a very different exercise when a lawyer has been subpoenaed to testify
before a grand jury rather than having been served with a subpoena for documents. Among other
considerations, examining a lawyer as a witness in camera is more burdensome for a court than
reviewing documents in camera. 184 The court “must fashion procedures for the examination,
bring the witness into court, and conduct the hearing.” 185 Given such complications, it may suffice
for the court to “define the scope of the crime-fraud exception narrowly enough so that information
outside of the exception will not be elicited before the grand jury.” 186 Or, the court might require
the government to submit questions for in camera review to prospectively ensure that the inquiry
will not be overbroad. 187 If a court decides that in camera examination of the lawyer is necessary,
it should do so *31 only after the government makes a prima facie showing in the same manner
as if documents or other materials were being sought. 188
Finally, there is the issue of the standard to be applied following in camera review to decide
whether the crime-fraud exception abrogates the attorney-client privilege. Unfortunately, courts
do not agree on a standard, and many courts blend or confuse the prima facie showing standard
with the ultimate standard for piercing the privilege. 189 If a court adheres to the view that
overcoming the privilege presents a higher evidentiary hurdle than that which is necessary to
trigger in camera review, 190 then in most cases the standard for abrogating the privilege should be
at least a preponderance of the evidence. In jurisdictions in which a prima facie showing requires
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a preponderance of the evidence or something close, 191 there is a good argument that clear and
convincing evidence should be necessary to overcome the privilege. For that matter, given that
fraud generally must be proven by clear and convincing evidence, 192 and further considering
the social importance of the attorney-client privilege, it is reasonable to argue that piercing the
privilege via the crime-fraud exception generally should require clear and convincing evidence.
At least in reported decisions, however, courts have not been willing to set so high a bar; 193 even a
preponderance of the evidence standard has been too stringent for some. 194 And, on the other side
of the coin, it is also fair to argue that courts should not set the standard of proof too high because
society has no interest in clients' use of lawyers' advice or services *32 to facilitate crimes or
frauds. 195 Rather, society is interested in discouraging criminal and fraudulent conduct. 196
D. The Requirement of an Ongoing or Planned Crime or Fraud
When deciding whether the crime-fraud exception applies to communications, it is important to
remember that it applies only to ongoing or planned misconduct. 197 The crime-fraud exception
does not apply to a person's communications with a lawyer about past wrongdoing. 198 As the
Restatement (Third) of the Law Governing Lawyers explains:
Communications about past acts are necessary in defending against charges concerning
such conduct and, for example, providing background for legal advice concerning a
present transaction that is neither criminal nor fraudulent. The possible social costs
of denying access to relevant evidence of past acts is accepted in order to realize the
enhanced legality and fairness that confidentiality fosters. 199

Although the crime-fraud exception does not apply to attorney-client communications concerning
the client's past wrongdoing, it does apply to communications regarding the concealment or coverup of the client's past misconduct. 200 Factual distinctions between attorney-client communications
in the defense of past crimes or frauds versus the concealment of such misconduct may sometimes
be difficult to distinguish, 201 but the legal analysis is straightforward. The concealment or coverup is the ongoing or planned crime or fraud necessary to trigger the exception; 202 for privilege
purposes, the client's past misconduct is simply a motive.
*33 To use an elementary example, communications about destroying evidence of a client's
past crime or fraud would be discoverable under the crime-fraud exception. 203 The concealment
or cover-up, however, need not be as obvious as the spoliation of evidence. In In re Grand
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Jury Subpoena, 204 two stock traders engaged in a criminal or fraudulent scheme by misusing
material information about impending trades to enrich themselves. 205 When a private industry
regulator began investigating their activities, they attempted to avoid detection and perpetuate their
scheme by misleading their lawyer so that he would, in turn, misrepresent their activities to the
regulator. 206 The district court found that the traders' communications with their lawyer to conceal
and continue their dishonest scheme fell within the crime-fraud exception to the attorney-client
privilege. 207 The traders appealed to the Fourth Circuit, which affirmed the district court. 208 As
the In re Grand Jury Subpoena court colorfully observed, the crime-fraud exception “annihilated
any privilege” that attached to the traders' communications with their lawyer. 209
Interestingly, the Fourth Circuit held that the crime-fraud exception applied even though the lawyer
was apparently unaware of his clients' illegality. 210 That was, in fact, the correct application of
the exception. 211 When weighing the application of the crime-fraud exception, “it is the client's
knowledge and intentions that are of paramount concern” to the court because the client holds the
privilege. 212 The lawyer's awareness of the client's illicit *34 conduct or plan does not factor
into the analysis. 213 The crime-fraud exception may operate where the lawyer is innocent of any
wrongdoing. 214
As the crime-fraud exception's limitation to ongoing or contemplated crimes and frauds implies,
a crime or fraud need not be complete to trigger the exception. 215 Harris Management, Inc. v.
Coulombe 216 is a representative case.
Harris Management, Inc. (Harris) and JJR Associates (JJR), which had common ownership,
sued Paul Coulombe on various theories, including fraudulent inducement and fraudulent
misrepresentation. 217 Harris alleged that Coulombe misrepresented his commitment to hire Harris
to manage the golf course at the Boothbay Country Club (BCC), which Coulombe planned to
buy at auction. 218 Harris alleged that Coulombe lied in an effort to acquire *35 nearby property
from JJR at a discount, to prevent Harris from purchasing BCC, and to induce Harris to help set
up the BCC golf course. 219 More to the immediate point, Harris alleged that Coulombe, aided
by his lawyers, Hawley Strait and John Carpenter, was secretly seeking a different golf course
manager even as he was assuring Harris that his company would manage the golf course. 220
Only after halting its efforts to purchase BCC, selling the JJR property to Coulombe at a discount,
and beginning to manage the golf course after Coulombe purchased BCC, did Harris learn that
Coulombe planned to hire a different golf course manager. 221
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Harris sought to discover communications between Coulombe, Carpenter, and Strait under the
crime-fraud exception to the attorney-client privilege. 222 Coulombe argued that the crime-fraud
exception did not apply because Harris could not establish that his company relied on his alleged
misrepresentations--justifiable reliance being an essential element of fraud. 223 After reviewing
the disputed documents in camera, the trial court held that the exception applied. 224 According
to the court, the documents showed that (1) Coulombe had deliberately concealed his golf course
management plan from Harris until after he had purchased BCC and the JJR property; and
(2) Coulombe intended the disputed attorney-client communications to facilitate or conceal his
dishonest plot. 225 Coulombe took an interlocutory appeal to the Maine Supreme Court. 226
After reviewing some general attorney-client privilege principles and sketching the basic tenets of
the crime-fraud exception, the Harris Management court had to decide whether a party invoking
the crime-fraud exception was “legally required to establish actual, justifiable reliance on the
client's representations.” 227 In settling on the proper approach, the court weighed clients' need to
shield communications with their lawyers to obtain effective representation regarding current legal
issues or past misconduct with the need to prevent clients from using their lawyers to perpetrate
wrongdoing. 228 To strike that balance and to maintain the integrity of the legal profession:
*36 [T]he focus in determining whether the fraud portion of the crime-fraud exception
applies must be on the elements within the control of the client that involve either the
engagement in or the planning of a fraud. Because proof of planned fraudulent activity
can result in the exception being applied, fraudulent activity may, for purposes of the
crime-fraud exception to attorney-client privilege, be activity that, although deceptive
and fraudulent, falls short of the fully realized civil tort of fraud.

Although proof of the complete tort is not necessary for the exception to apply, a party
seeking to establish that a client was engaged in or planning fraudulent activity must
offer evidence of the client's intention and expectation that the party alleging injury
would rely on the client's misrepresentations, omissions, or other deceptive actions ....
Without proof of the intention and expectation of reliance, the client's engagement in
or planning for “fraudulent activity,” ... which requires intentional deception, cannot
be established .... To require proof, however, of actual, justifiable reliance both places
the cart before the horse and misses the point of the crime-fraud exception--to allow
discovery of a client's use of an attorney's services in the planning or concealment of
fraudulent activity. 229
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It was clear that the trial court had applied the proper legal test for invoking the crime-fraud
exception. 230 Harris had shown by a preponderance of the evidence that (1) Coulombe was
engaged in or planning fraudulent activity when the disputed attorney-client communications took
place; and (b) he intended his communications with Strait and Carpenter to further or conceal his
frauds. 231 Specifically, the trial court found that the documents it reviewed in camera buttressed or
corroborated Harris's claims that Coulombe had deceived it and that it was harmed as a result. 232
The Harris Management court concluded that the trial court did not abuse its discretion in
ordering the disclosure of the communications at issue, except with respect to one document
that the trial court apparently incorporated in its order by mistake. 233 With the exception of that
document, which the court *37 identified for reconsideration on remand, it affirmed the trial
court's judgment. 234
E. The Requirement that Attorney-Client Communications Be in Furtherance of an Alleged
Crime or Fraud
Of course, for the crime-fraud exception to apply, the client must be engaged in an ongoing crime
or fraud or be planning one, and the disputed communications must be made in furtherance of the
crime or fraud. 235 The “in furtherance” requirement is significant. 236 The crime-fraud exception
does not apply where a client merely tells her lawyer of her intent to commit a crime or fraud. 237
Similarly, the crime-fraud exception does not apply where a lawyer simply advises a client about
the illegality of a current or planned course of action. 238 For example:
[C]onsider the situation where a client, intending to undertake an illegal course of
action, consults a first attorney, tells the attorney the proposed course of action, and the
attorney advises that the course of action is illegal. The client, dissatisfied with the first
attorney's answer, then consults a second attorney. The client tells the attorney the same
proposed course of action, but this attorney says yes, that course of action is legal. Both
of these consultations would remain privileged, because the attorneys merely opined
on the lawfulness of a particular course of conduct, and this advice cannot be used “in
furtherance” of the crime. 239

Along the same lines, a lawyer does not further a client's ongoing or planned wrongdoing
by advising the client that the conduct will pose risks, or *38 may be hard to defend or
indefensible. 240 The crime-fraud exception plainly does not apply where a lawyer refuses to assist
a client in executing a planned criminal or fraudulent scheme, or counsels the client against it,
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and the client abandons the scheme. 241 In that situation, the communication did not further the
client's improper purpose. 242 Quite the opposite: when a lawyer “dissuades or prevents his client
from engaging in illegal conduct, the attorney-client relationship has not been abused; rather, the
relationship has served the administration of justice by promoting legal conduct.” 243
The in furtherance element first requires that the client be committing or intending to commit
the crime or fraud when she consults the lawyer. 244 If the client consults the lawyer about past
crimes or frauds, their communications cannot be in furtherance of the client's wrongdoing unless
they are part of a cover-up. 245 At the opposite end of the spectrum, the crime-fraud exception is
not implicated if the client forms the criminal or fraudulent intent after communicating with the
lawyer. 246 To use another example:
A client consults with an attorney, intending at the time to go as close to the line of
illegality as possible but to remain within the realm of legal conduct. The client tells
the attorney of a possible course of conduct and asks for advice on the applicable law.
The attorney gives advice, explaining which actions would be legal and which actions
would be illegal. A year later, the client decides that he or she will cross the line from
legal to illegal. Here, the crime-fraud exception would not apply, because the client was
not committing a crime or fraud or intending to commit a crime or fraud at the time he
or she consulted the attorney. Even if the client clearly used the advice *39 obtained a
year earlier in furtherance of the crime or fraud, the exception would not apply because
the client did not have the requisite intent at the time of the consultation. 247

Yet, the temporal aspect of this element is not dispositive; the simple fact that the client is
committing or planning the crime or fraud when she consults the lawyer does not necessarily
implicate the crime-fraud exception. 248 Attorney-client communication that is unrelated to an
ongoing or contemplated criminal or fraudulent scheme remains confidential even if it occurs in
the midst of the scheme or its planning. 249
For a communication to further a crime or fraud there must be a nexus between the communication
and the misconduct. 250 Or, as a New Jersey federal court put it, there must be “‘a logical
link”’ between the communication and the wrongdoing. 251 This effectively requires the lawyer's
advice to “advance, or the client must intend the advice to advance, the client's criminal or
fraudulent purpose.” 252 A communication's mere relation to the crime or fraud will not trigger
the crime-fraud exception, 253 nor is relevance enough. 254 The communication itself must further
the crime or fraud. 255 A tight connection between the crime or fraud and the attorney-client
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communication is essential because the crime-fraud exception might otherwise sweep in legitimate
attorney-client communications, including privileged communications concerning the client's past
misconduct. 256
The requirement that a communication itself must further the crime or fraud to implicate the
crime-fraud exception, while critical, does not unduly *40 burden a movant attempting to make
its prima facie showing. 257 A communication's furtherance of a crime or fraud typically can be
demonstrated “by evidence of some activity following the improper consultation, on the part of
either the client or the lawyer, to advance the intended crime or fraud.” 258 Nevertheless, where
the required nexus is missing, the exception does not apply. 259 In re Grand Jury Matter #3 260
nicely illustrates this point, albeit in regard to work product immunity rather than the attorneyclient privilege.
Company A, which was solely owned by John Doe, his lawyer, and Doe's business associate were
all subjects of a grand jury investigation into an allegedly fraudulent scheme. 261 In short, the
government alleged that to minimize his potential liability in a class action arising out of Company
A's business practices, Doe testified in a 2014 deposition that he had sold Company A to Company
B in 2008. 262 Then, his business associate, who owned Company B, represented that Company
A was out of business and had few remaining assets. 263 As a result, the class action settled for a
tiny fraction of what the plaintiffs' lawyers had believed the case was worth. 264
The grand jury subpoenaed Doe's accountant to obtain Doe's tax returns. 265 The returns revealed
that Doe had claimed sole ownership of Company A every year from 2008 through 2012. 266 The
accountant also voluntarily provided the government with three documents concerning a 2013
conversation he had with Doe's lawyer, during which the lawyer told him that Doe had sold
Company A in 2008. 267
Among the documents was an email message Doe had sent to the accountant on July 16, 2013,
forwarding an email message that Doe's lawyer *41 had sent to Doe four days earlier that referred
to ongoing litigation. 268 The lawyer's email “advise[d] Doe of the steps he needed to take to correct
his records so that they reflect[ed] that the business associate, not Doe, [had] owned Company A
since 2008.” 269 Doe's forwarding e-mail message to his accountant stated: “Please see the seventh
paragraph down re; my tax returns. Then we can discuss this.” 270 Doe never amended his tax
returns or took other steps--other than forwarding the email--to implement his lawyer's advice. 271
In fact, Doe's lawyer later directed the accountant to postpone amending the returns until the lawyer
provided further instructions. 272 Those instructions never came. 273
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A dispute arose over whether the government could show Doe's lawyer's email message to the
grand jury. 274 The district court concluded that Doe had waived the attorney-client privilege by
forwarding the message to his accountant but further held that Doe had not waived work product
protection for the email because the accountant was not an adversary. 275 That holding did little
for Doe, however, because the court also found that the crime-fraud exception to the work product
doctrine robbed the e-mail of any protection. 276 Doe appealed the district court's order to the
Third Circuit. 277
The In re Grand Jury Matter #3 court held that the crime-fraud exception did not apply to the email
message because it was not used in furtherance of a fraud. 278 The government's ample evidence
of Doe's fraudulent scheme only satisfied the first prong of the crime-fraud exception--not the
second. 279 The court explained the independent importance of the use in furtherance requirement:
[T]he second requirement--use in furtherance--exists for the same reason that certain
conspiracy statutes require proof that a defendant engaged in an overt act to further the
crime. In both settings we want *42 to make sure that we are not punishing someone
for merely thinking about committing a bad act. Instead, ... we ask for evidence that the
plan “has passed beyond words and is [actually] on foot.”

To illustrate, if a client approaches a lawyer with a fraudulent plan that the latter
convinces the former to abandon, the relationship has worked precisely as intended. We
reward this forbearance by keeping the work-product protection intact. If, by contrast,
the client uses work product to further a fraud, the relationship has broken down, and
the lawyer's services have been “misused.” Only in that limited circumstance--misuse
of work product in furtherance of a fraud--does the scale tip in favor of breaking
confidentiality. 280

Here, the only supposed act in furtherance of Doe's fraud was his conduct in forwarding his
lawyer's email message to his accountant. 281 Had Doe followed through and retroactively
amended his tax returns, the court would have easily found an act in furtherance. 282 It might have
done so if Doe had told the accountant to amend the returns and later retracted that instruction
because that might have shown Doe's misuse of his lawyer's advice or services. 283 But, as the court
noted, “none of that happened.” 284 Instead, Doe merely forwarded the email to his accountant
for later discussion. 285 He never revisited the issue and his lawyer told the accountant to stand
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down before the plan could be implemented. 286 As a result, the worst that could be said was
that Doe considered using his lawyer's work product to further his fraud, but never did so. 287
“What happened [was] not so different than if Doe merely wrote a private note, not sent to anyone,
reminding himself to think about his lawyer's suggestion.” 288 To find an act in furtherance on
these facts would risk overriding Doe's expectation of confidentiality “based on mere thought.” 289
Accordingly, the Third Circuit reversed the district court's order piercing Doe's work product
immunity. 290
*43 IV. THE CRIME-FRAUD EXCEPTION TO WORK PRODUCT IMMUNITY
In re Grand Jury Matter #3 illustrates the crime-fraud exception's application to work product
immunity. 291 Although the exception was held not to apply in that case, generally it applies to
both tangible and opinion work product. 292 As we will see, it is how the crime-fraud exception
applies to tangible and opinion work product that distinguishes these forms of immunity.
A. Similarities Between the Crime-Fraud Exception in the Attorney-Client Privilege and the
Work Product Immunity Contexts
As with the attorney-client privilege, a party invoking the crime-fraud exception to work product
immunity must make a prima facie showing that will satisfy a two-part test. 293 The standard that
a movant must meet to establish a prima facie showing varies between jurisdictions in the work
product context just as it does where the attorney-client privilege is concerned. 294 With respect
to work product, however, the test is a bit different. To implicate the crime-fraud exception where
work product immunity is at issue, the movant must make a prima facie showing that (1) the
client was committing or planned to commit a crime or fraud at the time the lawyer created the
work product; and (2) the client used the work product in furtherance of the crime or fraud. 295 In
sum, where work product immunity is involved, the focus “is not on the client's intent regarding a
particular communication, but on the client's intent in consulting the lawyer or in using *44 the
materials the lawyer prepared.” 296 Or, rephrasing the second prong of the test as a question for
the court: “Did the client consult the lawyer or use the [lawyer's work product] for the purpose of
committing a crime or fraud?” 297
In addition to the parallel two-pronged test, courts' application of the crime-fraud exception to
work product generally traces their application of the exception where the attorney-client privilege
is in question. For example, the crime or fraud must be underway or contemplated to trump work
product immunity. 298 The crime-fraud exception does not apply where the lawyer prepared the
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material claimed to be work product after the client's misconduct ended. 299 A party attempting
to pierce an adversary's work product immunity cannot make a prima facie showing through bare
allegations in pleadings or briefs. 300 Speculation that a party is engaged in or planning criminal
or fraudulent conduct will not trigger the exception; a movant's crime or fraud allegations must
have a firm factual foundation. 301 The exception does not extend to the entirety of a lawyer's work
product, but only to materials that furthered the client's ongoing or intended crime or fraud. 302
Work product materials with no connection to the alleged crime or fraud are not discoverable. 303
The list of similarities goes on. 304
B. The Key Difference: Ownership of the Attorney-Client Privilege Versus Ownership of Work
Product Immunity, the Lawyer's Knowledge of the Client's Wrongdoing, and the Effects
Although in most cases the crime-fraud exception applies identically or nearly so regardless of
whether the attorney-client privilege or work product *45 immunity is contested, that is not
always true. The question of who owns or controls the privilege as compared to who owns or
controls work product immunity is at the core of the few doctrinal differences.
To lay some foundation, recall that where the attorney-client privilege is in play, the lawyer need
not be aware of the client's ongoing or planned crime or fraud for the crime-fraud exception to
attach. 305 Rather, it is the client's intent that is relevant because the client holds the privilege. 306
The lawyer's knowledge of the client's illicit conduct or plan is irrelevant. 307
In contrast to the attorney-client privilege, both the client and the lawyer hold work product
immunity. 308 Either one may assert it to avoid discovery. 309 This shared ownership raises the
issue of whether the lawyer's knowledge of the client's crime or fraud is relevant where the
crime-fraud exception is invoked in an effort to penetrate work product protection. The lawyer's
knowledge certainly is not relevant where the client claims work product immunity. 310 A client
cannot defeat discovery based on either form of work product immunity where the materials
were created in furtherance of the client's crime or fraud. 311 In that case, the client simply
does not deserve work product protection; the lawyer's knowledge of the client's malfeasance is
immaterial. 312
Where the lawyer invokes work product immunity to resist discovery, however, her knowledge
may well be relevant, depending on whether tangible or opinion work product is at issue. 313
Opinion work product is discoverable *46 only where the lawyer knows of, or participates in, the
client's wrongdoing, while tangible work product may be discovered even though the lawyer is
unaware of the client's crime or fraud. 314 The difference in approach between opinion and tangible
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work product where a lawyer asserts these protections is attributable to the purposes underlying
the crime-fraud exception and work product immunity:
The work-product doctrine exists not only to assist the client in obtaining legal advice,
but also to protect the lawyer's interest in privacy during preparation for litigation ....
Thus, ... an innocent attorney may assert work-product protection when the client could
not because of his intent to use the work product to further his crime or fraud .... Yet this
policy of protecting an attorney's privacy is in conflict with the policy against shielding
client fraud from discovery. The dishonest client benefits from the innocent attorney's
assertion of the work-product doctrine. This conflict, however, can be partially eased
by taking different approaches to discovery of work product, depending on the kind of
work product at issue.

... “Fact” work product, the written or oral information collected by the attorney and
recorded verbatim or in summary form, receives far less protection than “opinion” work
product, an attorney's mental impressions, conclusions, opinions and legal theories ....
When a client could not assert ... work-product protection because of his fraudulent
or criminal intent, he should not be able to benefit from an innocent attorney's
assertion of work-product protection for essentially the same communication .... These
considerations, coupled with the rule that fact work product is generally more prone to
discovery, mandates that fact work product must be produced if it is found within the
crime-fraud exception, even if the attorney asserting the work-product protection was
unaware of the client's wrongdoing.

However, when an attorney asserts protection for his opinion work product, ... not even
“the misfortune of representing a fraudulent client” can warrant an “invasion of the
attorney's necessary privacy in his work.” ... Nevertheless, when there is a prima facie
showing *47 that the attorney had knowledge of or participated in the crime or fraud,
there is no reason to protect even opinion work product. 315

The Fourth Circuit succinctly explained the different approaches to the discovery of tangible versus
opinion work product in United States v. Under Seal (In re Grand Jury Proceedings #5): 316
Because fact work product enjoys less protection than opinion work product, it may be
discovered upon prima facie evidence of a crime or fraud as to the client only and thus
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even when the attorney is unaware of the crime or fraud. While the attorney, along with
the client, holds the fact work product privilege, the discovery of facts furnished to an
attorney does not implicate the same concerns as does invading the necessary privacy
of an attorney's opinion work product, an invasion only justified if the attorney himself
knows of the fraud. 317

A court examining materials in camera must carefully distinguish between tangible and opinion
work product in determining which materials, if any, should be disclosed. 318 If the lawyer was
not aware of the client's crime or fraud, and it is the lawyer who is resisting discovery, any
materials that qualify as opinion work product must be redacted or withheld. 319 And, at the
risk of sounding like a broken record, where the lawyer knows of the client's crime or fraud, or
orchestrated the wrongdoing or actively participated in it, the lawyer loses both forms of work
product immunity. 320
In re Grand Jury Proceedings (G.S. and F.S.) 321 is an interesting case involving a lawyer's
assertion of work product immunity in a vain effort to avoid disclosing information to the
government. The case arose out of a grand jury investigation into possible bankruptcy fraud by
two Iowa businessmen, *48 G.S. and F.S. 322 When their businesses faltered in 2001, they began
planning for bankruptcy. 323 In late 2001, they hired J.P., a bankruptcy lawyer. 324 G.S. and F.S.
subsequently relocated from Iowa to Florida, which allows debtors a more generous homestead
exemption in bankruptcy. 325
When G.S. and F.S. first conferred with J.P., they owned substantial nonexempt assets that a
bankruptcy trustee would have liquidated to pay their creditors, including expensive household
furniture, jewelry, stock, and an installment contract from the sale of a business. 326 They
sought J.P.'s advice in converting these assets into proceeds that would be exempt from their
bankruptcy estate. 327 J.P. cautioned them against possible bankruptcy fraud, in particular the
danger lurking in transactions with relatives geared toward regaining assets following their
discharge in bankruptcy. 328 For example, J.P. advised them not to sell their furniture to G.S.'s
father yet keep it in their home because the trustee would likely attack the sale as a fraudulent
conveyance. 329 J.P. also warned them against involving G.S.'s father in a transaction in which
G.S. would pledge stock as collateral for a loan, and he further urged G.S.'s father to shun the
proposed deal. 330
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J.P.'s advice fell on deaf ears. “G.S. and F.S. divested themselves of nearly all of their non-exempt
assets by selling or loaning them to close family members.” 331 They sold most everything to
G.S.'s parents. 332 They pledged some stock to another relative, H.B., in exchange for a $52,000
loan, but because H.B. was broke, G.S.'s father gave her $52,000 to give to G.S. 333 J.P. assisted
with the “loan.” 334 G.S. and F.S. invested the proceeds from these transactions into life insurance
policies that were exempt from the bankruptcy estate. 335 A little over a year later, they filed for
bankruptcy protection in Florida. 336
After their bankruptcy discharge was final, G.S. and F.S. moved back to Iowa and repurchased
their assets from their relatives at the original sale *49 prices. 337 In a subsequent and entirely
foreseeable bankruptcy fraud investigation, the government moved to compel the production
of documents and testimony related to J.P.'s pre-bankruptcy representation of G.S. and F.S. 338
J.P. invoked the attorney-client privilege and work product immunity, and refused to testify or
produce documents. 339 G.S. and F.S. intervened. 340 After conducting an in camera review of the
information sought, the district court held that the crime-fraud exception applied and ordered J.P.
to appear before the grand jury. 341 J.P., G.S., and F.S. swiftly appealed to the Eighth Circuit. 342
The Eighth Circuit easily concluded that the government had made the prima facie showing
required to trigger the crime-fraud exception. 343 Rather than engaging in legitimate prebankruptcy financial planning as they contended, G.S. and F.S. had transparently implemented
a criminal or fraudulent scheme, and they used J.P's advice to accomplish their illicit
transactions. 344 The district court's determination that G.S. and F.S. had lost the attorney-client
privilege and work product immunity with respect to J.P.'s bankruptcy-related representation of
them was therefore proper. 345
J.P. independently resisted the government's discovery of his work product. 346 The In re Grand
Jury Proceedings (G.S. and F.S.) court did not need to invoke the crime-fraud exception to hold that
the government could discover his tangible work product. 347 Rather, the court concluded that the
government had shown a substantial need for it. 348 The court reasoned that those materials might
contain information critical to the government's case should G.S. and F.S. be indicted, inasmuch as
the government would likely have to prove both the precise nature of the suspect transactions and
G.S.'s and F.S.'s intent regarding them. 349 Because neither J.P. nor his clients contended that the
government could obtain the substantial equivalent of the materials by other means, J.P.'s tangible
work product was discoverable. 350
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*50 With respect to J.P.'s opinion work product, the district court found that it was discoverable
under the crime-fraud exception because there was probable cause to believe that J.P. “was
complicit in his clients' unlawful activity.” 351 The Eighth Circuit agreed. 352 As an experienced
bankruptcy lawyer, J.P. surely knew the difference between legitimate pre-bankruptcy planning
and bankruptcy fraud. 353 After all, he warned G.S. and F.S. about the possible illegality of the
transactions they arranged. 354 Despite warning his clients against involving G.S.'s father in a deal
in which G.S. would pledge stock as collateral for a loan, J.P. later facilitated exactly such a shady
transaction using H.B. as a straw party. 355
The court further observed that there was “a reasonable likelihood that J.P. either knew or was
willfully blind to the fact that his clients were entering sham transactions with relatives so that they
could later retrieve their original assets after discharging their debts.” 356 J.P. argued that he had no
idea what his clients planned to do once the bankruptcy case was over, but documents available to
the court indicated that he knew that G.S. and F.S. were plotting to reacquire at least some of their
assets once their debts were discharged. 357 Despite knowing that this scheme could be illegal, J.P.
helped G.S. and F.S. “park[ ] their assets with close family.” 358
The Eighth Circuit concluded that the district court did not abuse its discretion in finding that
there was probable cause to believe that J.P. “was complicit in his clients' crime or fraud.” 359 As a
result, J.P. could not assert opinion work product immunity in connection with his representation
of G.S. and F.S. 360
A dissenting judge thought J.P.'s conduct was far more benign than the district court and the
majority appreciated and was “more aligned with legitimate exemption planning than fraudulent
activity.” 361 Considering “the near absolute immunity afforded opinion work product,” this
simply was not a case that justified enforcement of the crime-fraud exception. 362
*51 So, was J.P. complicit in his clients' bankruptcy fraud, such that he should have been stripped
of opinion work product protection, or was he an innocent lawyer who had the misfortune of
representing dishonest clients? Most of J.P.'s pre-bankruptcy counseling suggests that he was
the latter; he specifically advised his clients against the very transactions that later attracted
the government's attention. This conclusion is bolstered by the fact that he did not represent
G.S. and F.S. in their bankruptcy. 363 Giving him the benefit of the doubt, J.P. was at worst an
incautious lawyer who should have withdrawn from his clients' representation when they showed
a willingness to cross the line from ambitious pre-bankruptcy planning into probable fraud.
But that view fades in light of J.P.'s unfortunate decision to help G.S.'s father, H.B., and G.S.
structure the $52,000 “loan” in which H.B. served as a straw party. His participation in that
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transaction after warning G.S. and G.S.'s father against it on fraud grounds signals complicity-not innocence. Furthermore, J.P. reportedly helped his clients park assets with family members
despite knowing that they planned to buy back the assets once their debts were discharged, 364
although the unavailability of the documents the courts relied on to reach this conclusion makes it
impossible to independently evaluate J.P.'s conduct. In any event, J.P.'s role in the loan transaction
standing alone probably doomed his opinion work product claim.
If J.P. was worried that his clients could be charged with bankruptcy fraud, his motivation for
resisting discovery becomes crystal clear: his opinion work product was likely to reveal his
knowledge of their wrongdoing. Such a finding would expose him to criminal prosecution on
various theories. G.S. and F.S. were vested in his successful invocation of the opinion work
product doctrine because that evidence almost certainly illuminated their suspected illegal intent.
Of course, the government was vitally interested in obtaining J.P.'s opinion work product for the
same reasons.
C. Crime or Fraud by a Lawyer Alone
Although nearly all crime-fraud exception cases center on clients' misconduct, it is possible that
a lawyer might engage in criminal or fraudulent conduct related to a client matter without the
client's knowledge. If so, is the innocent client still entitled to work product protection? That was
the question in Drummond Co. v. Conrad & Scherer, LLP, 365 a defamation case born of alien
tort litigation in which lawyer Terrence Collingsworth and his law firm, *52 Conrad & Scherer
(C&S), sued Drummond on behalf of several Colombian citizens. 366
In the alien tort litigation, Collingsworth and C&S allegedly committed fraud on the court,
bribed witnesses, and suborned perjury--all unbeknownst to their clients. 367 While the alien tort
litigation was pending, Drummond sued Collingsworth and C&S for defamation based on letters
that Collingsworth wrote to third parties concerning Drummond's Colombian activities. 368 In
discovery in the defamation case, Drummond exposed the aforementioned misconduct in the alien
tort litigation and it then sought to discover C&S's alien tort work product under the crime-fraud
exception to support a motion for sanctions in the defamation case. 369 C&S argued that because
its alien tort clients “were innocent of any wrongdoing, work product protection [was] maintained
despite [C&S's] participation in the wrongdoing.” 370 The district court held that the crime-fraud
exception applied, and Collingsworth and C&S appealed to the Eleventh Circuit. 371 The Eleventh
Circuit was thus called upon to decide whether the crime-fraud exception can “overcome attorney
work product protection when the attorney or law firm was engaged in the crime or fraud but the
client was not.” 372
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The Drummond court held that the crime-fraud exception vitiated C&S's work product immunity
in the alien tort litigation even though the firm's clients were not involved in the misconduct, 373
stating that “illegal or fraudulent conduct by an attorney alone” may defeat work product
protection. 374 This result was consistent with the court's recognition in prior cases that a lawyer
who commits misconduct is not entitled to related work product immunity. 375
Drummond is an unusual crime-fraud case because the clients engaged in no misconduct. The
decision is, however, consistent with the rule that the crime-fraud exception will overcome
even a lawyer's opinion work product immunity where the lawyer knowingly furthers a
client's wrongdoing. Lawyers' conscious participation in crimes or frauds simply eliminates any
justification for protecting their associated work product. If innocent clients *53 are harmed
by their lawyers' misdeeds, their recourse is to sue the lawyers or to complain to disciplinary
authorities, or both.
V. CONCLUSION
The 2017 indictments of Paul Manafort and Rick Gates based at least in part on their lawyer's
compelled testimony demonstrate the potentially severe consequences that may flow from courts'
application of the crime-fraud exception to the attorney-client privilege and work product
immunity. Although society has an interest in forestalling criminal and fraudulent activity, courts'
reliance on the exception to pierce the privilege and work product immunity in a range of cases
involving claims or causes of action that strain traditional concepts of crimes and frauds is
particularly threatening. Fortunately, the disclosure of otherwise confidential communications or
information under the crime-fraud exception is an extreme remedy. Courts should recognize this
point and exercise great caution when deciding whether to order disclosure under the exception.
For lawyers, the challenge is to understand the often confusing aspects of the crime-fraud exception
so that they know when to reasonably assert the exception and how to effectively defend against
its assertion. With luck, this Article represents at least a small step toward developing that
understanding.
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message that was not identified as “privileged” or “confidential”).
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See Blumenthal, 826 A.2d at 1098.

54

United States ex rel. Barko v. Halliburton Co., 74 F. Supp. 3d 183, 188 (D.D.C. 2014) (citing Minebea Corp. v. Papst, 228 F.R.D. 13,
21 (D.D.C. 2005));
Stopka v. Am. Family Mut. Ins., 816 F. Supp. 2d 516, 528 (N.D. Ill. 2011) (quoting
Equity Residential
v. Kendall Risk Mgmt., 246 F.R.D. 557, 563 (N.D. Ill. 2007)); Opus Corp. v. Int'l Bus. Machs. Corp., 956 F. Supp. 1503, 1510 (D.
Minn. 1996) (citing

Simon v. G.D. Searle & Co., 816 F.2d 397, 403 (8th Cir. 1987));

Corp., 852 F. Supp. 156, 160 (E.D.N.Y. 1994) (citing
LG & E Partners, 526 S.E.2d 750, 755 (Va. 2000).

55
56

57

See, e.g., Ardon v. City of L.A., 366 P.3d 996, 1001 (Cal. 2016) (stating that the attorney-client privilege and work product immunity
“apply to government entities as well as to private parties”); Harris Mgmt. v. Coulombe, 151 A.3d 7, 15 (Me. 2016) (stating that
the attorney-client privilege is “available to individuals, corporations, and other entities”); HCR Manorcare, LLC, 776 S.E.2d at 282
(branding it “universally true that corporations are entitled to claim the attorney-client privilege”).
See, e.g.,
Baisley v. Missisquoi Cemetery Ass'n, 708 A.2d 924, 931 (Vt. 1998) (“Following Upjohn, two tests have emerged to
define the client in the corporate context: the subject-matter test, and the modified subject-matter test.”).
EPSTEIN, supra note 7, at 189.

59

Id.
Some courts, perhaps recognizing the difficulties caused by a strict application of the control group test, have loosened it. See, e.g.,
Becker v. ConAgra Foods, Inc., Case No. 10-cv-952-MJR-PMF, 2011 U.S. Dist. LEXIS 101187, at *3 (S.D. Ill. Sept. 8, 2011)
(explaining that under Illinois law, “[t]he privilege extends to a control group made up of those who act as decision-makers and those
whose advisory role is such that a decision would not normally be made without his or her input, and whose opinion in fact forms
the basis of any final decision by those with authority” (emphasis added)).

61

EPSTEIN, supra note 7, at 189.

62

Id.

63
64
65

Va. Elec. & Power Co. v. Westmoreland-

Stopka, 816 F. Supp. 2d at 528.

58
60

Simon, 816 F.2d at 403-04));

U.S. Postal Serv. v. Phelps Dodge Ref.

449 U.S. 383 (1981).
Id. at 396.
See, e.g.,
Grand Canyon Skywalk Dev., LLC v. Cieslak, Nos. 2:15-cv-01189-JADGWF, 2:13-cv-00596-JAD-GWF, 2015 WL
4773585, at *8 (D. Nev. Aug. 13, 2015) (“Upjohn holds that the privilege applies to communications with corporate employees,
regardless of their position, when the communications concern matters within the scope of the employee's corporate duties and the
employee is aware that the information is being furnished to enable the attorney to provide legal advice to the corporation.”); MGA
Entm't, Inc. v. Nat'l Prods. Ltd., No. CV 10-07083 JAK (SSx), 2012WL 3150532, at *2 (C.D. Cal. Aug. 2, 2012) (citing
Upjohn,
449 U.S. at 394) (“According to the Supreme Court, the privilege applies to communications by any corporate employee regardless of
position when the communications concern matters within the scope of the employee's corporate duties and the employee is aware that
the information is being furnished to enable the attorney to provide legal advice to the corporation.”); United States v. Ghavami, 882 F.
Supp. 2d 532, 538-39 (S.D.N.Y. 2012) (citing
Upjohn, 449 U.S. at 394-95) (explaining that “the attorney-client privilege protects
communications by corporate employees to counsel for the corporation ... as long as the communications are made at the direction
of corporate superiors in order to secure legal advice and the employees are aware that they are being questioned in connection with
the provision of such advice”).
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66
67
68
69
70

See
Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487, 491-92 (7th Cir. 1970) (rejecting the control group test), cert. granted,
397 U.S. 1073 (1970).
See

Diversified Indus. v. Meredith, 572 F.2d 596, 609 (8th Cir. 1977) (listing the elements of the test).

See supra note 57 and accompanying text.
Diversified Indus., 572 F.2d at 609.
In re Pac. Pictures Corp., 679 F.3d 1121, 1126 (9th Cir. 2012);
135, 166-67 (Conn. 2004) (quoting

PSE Consulting, Inc. v. Frank Mercede & Sons, Inc., 838 A.2d

State v. Cascone, 487 A.2d 186, 190 (Conn. 1985));

Ctr. Partners v. Growth Head GP,

LLC, 981 N.E.2d 345, 356 (Ill. 2012) (citing
Waste Mgmt. v. Int'l Surplus Lines Ins., 579 N.E.2d 322, 327 (Ill. 1991)); In re
Bryan, 61 P.3d 641, 656 (Kan. 2003); Clair v. Clair, 982 N.E.2d 32, 40 (Mass. 2013); Am. Zurich Ins. v. Mont. Thirteenth Judicial
Dist. Court, 280 P.3d 240, 245 (Mont. 2012) (citing

Westinghouse Elec. Corp. v. Republic of Phil., 951 F.2d 1414, 1423 (3d

Cir. 1991));
Ambac Assurance Corp. v. Countrywide Home Loans, 57 N.E.3d 30, 34 (N.Y. 2016) (quoting
In re Jacqueline
F., 391 N.E.2d 967, 970 (1979)); Walton v. Mid-Atl. Spine Specialists, 694 S.E.2d 545, 549 (Va. 2010) (quoting Commonwealth v.
Edwards, 370 S.E.2d 296, 301 (Va. 1988));
243 N.W.2d 831, 836 (Wis. 1976)).

71

Lane v. Sharp Packaging Sys., 640 N.W.2d 788, 798 (Wis. 2002) (quoting Jax v. Jax,

New Jersey v. Sprint Corp., 258 F.R.D. 421, 426 (D. Kan. 2009) (quoting
Williams v. Sprint/United Mgmt., No. 03-2200-JWLDJW, 2006 WL 1867478, at *10 (D. Kan. July 1, 2006)); Hagans v. Gatorland Kubota, LLC/Sentry Ins., 45 So. 3d 73, 76 (Fla. Dist.
Ct. App. 2010);

Collins v. Braden, 384 S.W.3d 154, 159 (Ky. 2012); Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court, 399 P.3d

334, 341 (Nev. 2017); W. Horizons Living Ctrs. v. Feland, 853 N.W.2d 36, 41 (N.D. 2014) (citing Knoff. v.

Am. Crystal Sugar

Co., 380 N.W.2d 313, 319-21 (N.D. 1986)); DeCurtis v. Visconti, Boren & Campbell, Ltd., 152 A.3d 413, 424 (R.I. 2017);
Snow,
Christensen & Martineau v. Lindberg, 299 P.3d 1058, 1070 (Utah 2013) (citing Munson v. Chamberlain, 173 P.3d 848, 851 (Utah
2007)); Newman v. Highland Sch. Dist. No. 203, 381 P.3d 1188, 1191 (Wash. 2016) (en banc) (citing
316 P.3d 1035, 1039 (Wash. 2014)).

72
73

Youngs v. PeaceHealth,

Collins, 384 S.W.3d at 159.
See, e.g., G & S Invs. v. Belman, 700 P.2d 1358, 1365 (Ariz. Ct. App. 1984) (citing MCCORMICK ON EVIDENCE § 88, at 179-80
(1972)) (“The privilege does not apply where one consults an attorney not as a lawyer but as a friend or business advisor.”); Palmer
v. Superior Court of L.A., 180 Cal. Rptr. 3d 620, 628 (Ct. App. 2014) (citing
Kerner v. Superior Court, 141 Cal. Rptr. 3d 504, 529
(Ct. App. 2012)) (stating that “no attorney-client relationship arises for purposes of the privilege if a person consults an attorney for
nonlegal services or advice in the attorney's capacity as a friend, rather than in his or her professional capacity as an attorney”); Nylen
v. Nylen, 873 N.W.2d 76, 79, 81 (S.D. 2015) (holding that the defendant's communications with her former lawyer in the lawyer's
capacity as her friend were not privileged).

74

Adair v. EQT Prod. Co., 285 F.R.D. 376, 380 (W.D. Va. 2012) (applying Virginia law);
Costco Wholesale Corp. v. Superior Court
of L.A., 219 P.3d 736, 743 (Cal. 2009); Morris v. Spectra Energy Partners, No. 12110-VCG, 2018 WL 2095241, at *2 (Del. Ch. May
7, 2018) (citing MPEG LA, L.L.C. v. Dell Global B.V., No. 7016-VCP, 2013 WL 6628782, at *2 (Del. Ch. Dec. 9, 2013));
v. AIG Ins., 15 A.3d 44, 52 n.8 (Pa. 2011).

75

Gillard

Cormack v. United States, 118 Fed. Cl. 39, 43 n.3 (Fed. Cl. 2014); People v. Curren, 348 P.3d 467, 480 (Colo. App. 2014) (citing
People v. Trujillo, 144 P.3d 539, 542-53 (Colo. 2006)).
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76

Wesp v. Everson, 33 P.3d 191, 198 (Colo. 2001) (en banc) (citing

Miller v. Dist. Court, 737 P.2d 834, 838 (Colo. 1987));

Yocabet v. UPMC Presbyterian, 113 A.3d 1012, 1019 (Pa. Super. Ct. 2015) (citing

Red Vision Sys., Inc. v. Nat'l Real Estate Info.

Servs. L.P., 108 A.3d 54, 62 (Pa. Super. Ct. 2015)); Andrews v. Ridco, Inc., 863 N.W.2d 540, 547 (S.D. 2015) (citing
Dakota,
Minn. & E. R.R. v. Acuity, 771 N.W.2d 623, 637 (S.D. 2009)); McAfee v. State, 467 S.W.3d 622, 643 (Tex. App. 2015) (citing
Carmona v. State, 947 S.W.2d 661, 663 (Tex. App. 1997)); State ex rel. Med. Assurance of W. Va., Inc. v. Recht, 583 S.E.2d 80, 89
(W. Va. 2003) (quoting Syl. Pt. 4,

77

State ex rel. USF & G v. Canady, 460 S.E.2d 677, 679 (W. Va. 1995)).

United States v. Bolander, 722 F.3d 199, 222 (4th Cir. 2013) (citing

United States v. Jones, 696 F.2d 1069, 1072 (4th

Cir. 1982)); In re Grand Jury Investigation, 902 N.E.2d 929, 932 (Mass. 2009);

Ambac Assurance Corp. v. Countrywide Home

See, e.g.,

Loans, Inc., 57 N.E.3d 30, 34-35 (N.Y. 2016) (quoting
Rossi v. Blue Cross & Blue Shield of Greater N.Y., 540 N.E.2d 703, 706
(N.Y. 1989)); Walton v. Mid-Atl. Spine Specialists, P.C., 694 S.E.2d 545, 549 (Va. 2010) (citing Commonwealth v. Edwards, 370
S.E.2d 296, 301 (Va. 1988)).

78

Doe v. Twp. High Sch. Dist. 211, 34 N.E.3d 652, 670 (Ill. App. Ct. 2015) (quoting
Waste Mgmt. v. Int'l Surplus Lines Ins., 579
N.E.2d 322, 326 (Ill. 1991)); Elkton Care Ctr. Assocs. v. Quality Care Mgmt., Inc., 805 A.2d 1177, 1183 (Md. Ct. Spec. App. 2002)
(citing

79

E.I. du Pont de Nemours & Co. v. Forma-Pack, Inc., 718 A.2d 1129, 1134 (Md. 1998)).

ACLU of N. Cal. v. U.S. Dep't of Justice, 880 F.3d 473, 484 n.8 (9th Cir. 2018); Anderson v. Marsh, 312 F.R.D. 584, 592 (E.D. Cal.
2015) (citing
Miller v. Pancucci, 141 F.R.D. 292, 303 (C.D. Cal. 1992)); Wachovia Bank v. Clean River Corp., 631 S.E.2d 879,
883 (N.C. Ct. App. 2006) (quoting Velez v. Dick Keffer Pontiac-GMC Truck, Inc., 551 S.E.2d 873, 876 (N.C. Ct. App. 2001)).

80
81

Nat'l Ass'n of Criminal Def. Lawyers v. Dep't of Justice Exec. Office for U.S. Att'ys, 844 F.3d 246, 250 (D.C. Cir. 2016); People
v. Angel, 277 P.3d 231, 236 (Colo. 2012) (en banc) (quoting People v. Dist. Court of El Paso Cty., 790 P.2d 332, 335 (Colo. 1990)).
See, e.g.,
OXY Res. Cal., LLC v. Superior Court of Solano, 9 Cal. Rptr. 3d 621, 645 (Ct. App. 2004) (citing
Lasky, Haas,
Cohler & Munter v. Superior Court of L.A., 218 Cal. Rptr. 205, 209 (Ct. App. 1985)) (asserting that “[t]he attorney, rather than the
client, is the holder of work product protection”);
(citing

Clausen v. Nat'l Grange Mut. Ins., 730 A.2d 133, 138 (Del. Super. Ct. 1997)

Riggs Nat'l Bank of Wash. D.C. v. Zimmer, 355 A.2d 709, 714 (Del. Ch. 1976)) (“In contrast to the modern attorney-client

privilege, the work product doctrine (privilege) is one belonging to the attorney rather than the client.”);
Clinic, 89 N.E.3d 536, 541 (Ohio 2016) (citing
protection “belongs to the attorney”).

82
83

84

Burnham v. Cleveland

Jackson v. Greger, 854 N.E.2d 487, 491 (Ohio 2006)) (stating that work product

Sandra T.E. v. S. Berwyn Sch. Dist. 100, 600 F.3d 612, 618 (7th Cir. 2010).
In re Naranjo, 768 F.3d 332, 345, 345 n.17 (4th Cir. 2014); In re Grand Jury Subpoenas, 561 F.3d 408, 411 (5th Cir. 2009);
In re
Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 924 n.15 (8th Cir. 1997); Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court, 399 P.3d
334, 347 (Nev. 2017) (citing RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 90 (AM. LAW INST. 2000)).
Vicor Corp. v. Vigilant Ins., 674 F.3d 1, 17 (1st Cir. 2012) (citing Hanover Ins. v. Rapo & Jepsen Ins., 870 N.E.2d 1105, 1114 (Mass.
2007));
Solis v. Food Emp'rs Labor Relations Ass'n, 644 F.3d 221, 232 (4th Cir. 2011) (citing
33 F.3d. 342, 353 (4th Cir. 1994)).

85

Adair v. EQT Prod. Co., 285 F.R.D. 376, 382 (W.D. Va. 2012).

86

Henderson v. Newport Cty. Reg'l YMCA, 966 A.2d 1242, 1248 (R.I. 2009).
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87

See, e.g., In re Google Inc., 462 F. App'x 975, 979 (Fed. Cir. 2012) (disregarding the description of an e-mail message as containing
work product in light of the content of the message);
Ledgin v. Blue Cross & Blue Shield of Kan. City, 166 F.R.D. 496, 499 (D.
Kan. 1996) (describing a party's document stamp of “attorney work product” as a “self-serving embellishment” that did not preclude
discovery).

88
89

United States ex rel. Barko v. Halliburton Co., 74 F. Supp. 3d 183, 188-89 (D.D.C. 2014).
In re
Columbia/HCA Healthcare Corp. Billing Pracs. Litig., 293 F.3d 289, 304 (6th Cir. 2002) (quoting
In re Antitrust Grand
Jury, 805 F.2d 155, 163 (6th Cir. 1986)); 100 Harborview Dr. Condo. Council of Unit Owners v. Clark, 119 A.3d 87, 113 (Md. Ct.
Spec. App. 2015) (citing

E.I. du Pont de Nemours & Co. v. Forma-Pack, Inc., 718 A.2d 1129, 1134 (Md. 1998));

Cattle Co. v. Addink, 312 P.3d 451, 460 (Mont. 2013) (citing

Kuiper v. Dist. Court of the Eighth Judicial Dist., 632 P.2d 694, 700

(Mont. 1981)); Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court, 399 P.3d 334, 347 (Nev. 2017) (citing
U.S. 495, 508 (1947)); State v. Lead Indus. Ass'n, 64 A.3d 1183, 1192 (R.I. 2013); In re
(Tex. 2017) (quoting

90
91

Draggin' Y

Hickman v. Taylor, 329

Nat'l Lloyds Ins., 532 S.W.3d 794, 803

In re Bexar Cty. Criminal Dist. Att'ys Office, 224 S.W.3d 182, 186 (Tex. 2007)).

See
Reg'l Airport Auth. of Louisville v. LFG, LLC, 460 F.3d 697, 713 (6th Cir. 2006) (citing
F.2d 155, 163 (6th Cir. 1986)).

In re Antitrust Grand Jury, 805

See, e.g.,
In re Cendant Corp. Sec. Litig., 343 F.3d 658, 662 (3d Cir. 2003) (protecting communications with a party's trial strategy
and deposition preparation consultant); Millard Mall Servs. v. Bolda, 155 So. 3d 1272, 1275 (Fla. Dist. Ct. App. 2015) (explaining
that work product immunity “extends to information gathered in anticipation of litigation by corporate non-attorney employees”);
N.H. Right to Life v. Dir., N.H. Charitable Trs. Unit, 143 A.3d 829, 841 (N.H. 2016) (citing
United States v. Nobles, 422 U.S.
225, 238-39 (1975)) (noting that work product immunity encompasses work done by non-lawyers at a lawyers' direction).

92

Lassiter v. Hidalgo Med. Servs., No. 17-cv-0850 JCH/SMV, 2018 WL 1891104, at *2 (D.N.M. Apr. 18, 2018) (referring to fact and
opinion work product); Edwards v. Thomas, 229 So. 3d 277, 293 (Fla. 2017) (quoting State v. Rabin, 495 So. 2d 257, 262 (Fla.
Dist. Ct. App. 1986)).

93

FED. R. CIV. P. 26(b)(3)(A).

94

State ex rel. Atchison, Topeka & Santa Fe Ry. v. O'Malley, 898 S.W.2d 550, 552 (Mo. 1995) (en banc).

95

Because the work product doctrine has been codified in Rule 26, in federal courts work product immunity is governed by the uniform
federal standard even in diversity cases. Pemberton v. Republic Servs., 308 F.R.D. 195, 200 (E.D. Mo. 2015) (citing
Baker v. Gen.
Motors Corp., 209 F.3d 1051, 1053 (8th Cir. 2000)); Feld v. Fireman's Fund Ins., 991 F. Supp. 2d 242, 247 (D.D.C. 2013) (quoting
United Coal Cos. v. Powell Constr. Co., 839 F.2d 958, 966 (3d Cir. 1988)).

96

FED. R. CIV. P. 26(b)(3)(A)-(B).

97

FED. R. CRIM. P. 16(a)(2), (b)(2).

98

Hernandez v. Tanninen, 604 F.3d 1095, 1100 (9th Cir. 2010) (citing

United States v. Nobles, 422 U.S. 225, 239-40 (1975);

Weil v. Inv./Indicators, Research & Mgmt., 647 F.2d 18, 24 (9th Cir. 1981);

Chevron Corp. v. Penzoil Co., 974 F.2d 1156,

1162 (9th Cir. 1992));
In re EchoStar Commc'ns Corp., 448 F.3d 1294, 1301-02 (Fed. Cir. 2006); Ardon v. City of L.A., 366
P.3d 996, 1001 (Cal. 2016).

99

Am. Zurich Ins. v. Mont. Thirteenth Judicial Dist. Court, 280 P.3d 240, 248 (Mont. 2012) (citing
United States v. Deloitte, LLP,
610 F.3d 129, 139 (D.C. Cir. 2010)); Kittitas Cty. v. Allphin, 416 P.3d 1232, 1241-42 (Wash. 2018).
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In re Kellogg Brown & Root, Inc., 796 F.3d 137, 145 (D.C. Cir. 2015) (quoting EDNA S. EPSTEIN, THE ATTORNEY-CLIENT
PRIVILEGE AND THE WORK-PRODUCT DOCTRINEE 1027 (5th ed. 2007));
JJK Mineral Co. v. Swiger, 292 F.R.D. 323,
332 (N.D. W. Va. 2013) (quoting Handgards, Inc. v. Johnson & Johnson, 412 F. Supp. 926, 929 (N.D. Cal. 1976)); Doe v. Twp.
High Sch. Dist. 211, 34 N.E.3d 652, 670 (Ill. App. Ct. 2015) (quoting
326 (Ill. 1991)).

101

Waste Mgmt. v. Int'l Surplus Lines Ins., 579 N.E.2d 322,

Skyline Wesleyan Church v. Cal. Dep't of Managed Health Care, 322 F.R.D. 571, 586 (S.D. Cal. 2017); Meltzer Contracting Co. v.
Stephens, 642 F. Supp. 2d 1192, 1204 (D. Haw. 2009); Whitlow v. Martin, 259 F.R.D. 349, 354 (C.D. Ill. 2009);
v. Bagwell, 114 A.3d 1113, 1124 (Pa. Commw. Ct. 2015) (citing

Pa. Dep't of Educ.

Commonwealth v. Vartan, 733 A.2d 1258, 1264 (Pa. 1999));

Upjohn Co. v. United States, 449 U.S. 383, 395 (1981)).

102

In contrast, communications protected by the attorney-client privilege do not become discoverable by virtue of the inquiring party's
inability to obtain the information from other sources.
St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 776-77 (Ky. 2005). Nor
are materials protected by the attorney-client privilege discoverable based on the requesting party's “substantial need.” See United
States v. Gonzalez, 669 F.3d 974, 981 (9th Cir. 2012) (quoting

Admiral Ins. v. U.S. Dist. Court, 881 F.2d 1486, 1494 (9th Cir.

1989));
United States v. Wells Fargo Bank, N.A., 132 F. Supp. 3d 558, 563 (S.D.N.Y. 2015) (explaining that the attorney-client
privilege cannot be overcome by a showing of sufficient need); Hagans v. Gatorland Kubota, LLC/Sentry Ins., 45 So. 3d 73, 76
(Fla. Dist. Ct. App. 2010) (referring to “need”);
Collins v. Braden, 384 S.W.3d 154, 159 (Ky. 2012) (referring to “great need and
hardship”). Discovery based on substantial need is permissible only with respect to tangible work product. See Am. Re-Ins. v. U.S.
Fid. & Guar. Co., 837 N.Y.S.2d 616, 620-21 (N.Y. App. Div. 2007). Likewise, a party cannot invoke “undue hardship” to overcome
the attorney-client privilege. Hagans, 45 So. 3d at 76.

103

Drummond Co. v. Conrad & Scherer, LLP, 885 F.3d 1324, 1335 (11th Cir. 2018) (quoting

Cox v. Adm'r U.S. Steel & Carnegie, 17

F.3d 1386, 1422 (11th Cir. 1994)); Smith v. Scottsdale Ins., 621 F. App'x 743, 746 (4th Cir. 2015) (quoting
174 F.3d 394, 403 (4th Cir. 1999));

Chaudhry v. Gallerizzo,

Republic of Ecuador v. Mackay, 742 F.3d 860, 869 n.3 (9th Cir. 2014) (quoting

United

States v. Deloitte LLP, 610 F.3d 129, 135 (D.C. Cir. 2010));
Deloitte LLP, 610 F.3d at 135 (quoting Dir.,
Office of Thrift
Supervision v. Vinson & Elkins, LLP, 124 F.3d 1304, 1307 (D.C. Cir. 1997)) (noting the characterization of opinion work product as
“‘virtually undiscoverable”’);

In re Cendant Corp. Secs. Litig., 343 F.3d 658, 663 (3d Cir. 2003) (quoting

Co., 110 F.3d 954, 962 n.7 (3d Cir. 1997));
(D.D.C. 2017) (quoting Dir.,

In re Ford Motor

United States v. All Assets Held at Bank Julius Baer & Co., 270 F. Supp. 3d 220, 223

Office of Thrift Supervision, 124 F.3d at 1307) (characterizing opinion work product as “‘virtually

undiscoverable”’); see also Scott v. Peterson, 126 P.3d 1232, 1235 (Okla. 2005) (citing
Ellison v. Gray, 702 P.2d 360, 363 (Okla.
1985)) (asserting that opinion work product “is not discoverable except in extraordinary circumstances”); Chua v. Johnson, 784 S.E.2d
449, 454 (Ga. Ct. App. 2016) (citing McKinnon v. Smock, 445 S.E.2d 526, 528 (Ga. 1994)) (“Unlike the qualified privilege afforded
other work product, opinion work product is entitled to an absolute privilege and is therefore absolutely protected from disclosure.”);
TP Orthodontics v. Kesling, 15 N.E.3d 985, 995 (Ind. 2014) (citing Appellant's Brief at 34, TP Orthodontic v. Kesling (2014)) (noting
that opinion work product is not discoverable); Wynn Resorts v. Eighth Judicial Dist. Court, 399 P.3d 334, 347 (Nev. 2017) (quoting
Wardleigh v. Second Judicial Dist. Court, 891 P.2d 1180, 1189 (Nev. 1995); and citing N.R.C.P. 26(b)(3) (quoting an earlier Nevada
case in explaining that opinion work product is undiscoverable)); Henderson v. Newport Cty. Reg'l YMCA, 966 A.2d 1242, 1247
(R.I. 2009) (citing
Crowe Countryside Realty Assocs. v. Novare Eng'rs, 891 A.2d 838, 842) (stating that opinion work product
is absolutely immune from discovery).

104

In re Grand Jury Subpoenas, 265 F. Supp. 2d 321, 333 (S.D.N.Y. 2003) (citing FED. R. CIV. P. 26(b)(3)).
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Holmgren v. State Farm Mut. Auto. Ins., 976 F.2d 573, 577 (9th Cir. 1992) (agreeing with other courts on this point).

See

In re Cendant Corp., 343 F.3d at 663;

Henderson v. Holiday CVS, L.L.C., 269 F.R.D. 682, 688 (S.D. Fla. 2010) (quoting

Cox, 17 F.3d at 1422).

107

See Save Sunset Beach Coal. v. City of Honolulu, 78 P.3d 1, 20 (Haw. 2003) (citing HAW. R. CIV. P. 26(b)(4)); Brown v. Katz, 868
N.E.2d 1159, 1166 (Ind. Ct. App. 2007) (citing Nat'l Eng'g & Contracting Co. v. C&P Eng'g & Mfg., 676 N.E.2d 372, 376 (Ind. Ct.
App. 1997)); Wichita Eagle & Beacon Publ'g v. Simmons, 50 P.3d 66, 85 (Kan. 2002); Miller v. J.B. Hunt Transp., 770 A.2d 1288,
1291-93 (N.J. Super. Ct. App. Div. 2001); State ex rel. Brandenburg v. Blackmer, 110 P.3d 66, 69 (N.M. 2005); Scott, 126 P.3d at
1235 (citing OKLA. STAT. tit. 12, § 3226.B.4 (2017)); Newport Cty. Reg'l YMCA, 966 A.2d at 1247 (citing R.I. SUPER. CT. R.
CIV. P. 26(b)(3)); State ex rel. Montpelier U.S. Ins. v. Bloom, 757 S.E.2d 788, 799-800 (W. Va. 2014) (quoting State ex rel. Erie
Ins. Prop. & Cas. v. Mazzone, 648 S.E.2d 31, 40 (W. Va. 2007)). But see Laguna Beach Cty. Water Dist. v. Superior Court, 22 Cal.
Rptr. 3d 387, 393 (Ct. App. 2004) (quoting County of Los Angeles v. Superior Court, 98 Cal. Rptr. 2d 564, 574 (Ct. App. 2000))
(explaining that California law imposes no “anticipation of litigation” requirement for work product immunity); Estate of Paterno
v. Nat'l Collegiate Athletic Ass'n, 168 A.3d 187, 201 (Pa. Super. Ct. 2017) (citing
Bagwell v. Pa. Dep't of Educ., 103 A.3d 409,
417 (Pa. Commw. Ct. 2014)) (rejecting the assertion that under Pennsylvania law the work product doctrine is limited to materials
prepared in anticipation of litigation).

108

Solis v. Food Emp'rs Labor Relations Ass'n, 644 F.3d 221, 232 (4th Cir. 2011) (quoting

Nat'l Union Fire Ins. of Pittsburgh v.

Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992));
In re Copper Mkt. Antitrust Litig., 200 F.R.D. 213, 221 (S.D.N.Y.
2001) (citing 8 CHARLES ALAN WRIGHT ET AL. FEDERAL PRACTICES & PROCEDURES § 2024, at 343 (2d ed. 1994)).
See, e.g., United States ex rel. Barko v. Halliburton Co., 74 F. Supp. 3d 183, 189 (D.D.C. 2014) (denying work product protection
for “ordinary business communications between non-attorneys with an attorney or attorneys as additional recipients” and noting that
just as “the addition of an attorney to a distribution list does not transform ... documents into requests for legal advice, it does not
transform them into documents prepared in anticipation of litigation”).

109
110
111

See State v. Lead Indus. Ass'n, 64 A.3d 1183, 1193 (R.I. 2013) (citing Henderson v. Newport Cty. Reg'l Young Men's Christian Ass'n,
966 A.2d 1242, 1247 (R.I. 2009)).
EPSTEIN, supra note 7, at 1167.
Laney ex rel. Laney v. Schneider Nat'l Carriers, Inc., 259 F.R.D. 562, 566 (N.D. Okla. 2009);
Civ. 1260 (SS), 1993 WL 561125, at *3 (S.D.N.Y. Dec. 23, 1993) (quoting
1981));

Ex parte Cryer, 814 So. 2d 239, 247 (Ala. 2001) (quoting

In re Pfizer Inc. Sec. Litig., No. 90

United States v. Davis, 636 F.2d 1028, 1040 (5th Cir.

Sims v. Knollwood Park Hosp., 511 So. 2d 154, 158 (Ala.

1987)); Heffron v. Dist. Court of Okla. Cty., 77 P.3d 1069, 1079 (Okla. 2003) (citing

Hall v. Goodwin, 775 P.2d 291, 294 (Okla.

1989));
Arnold v. City of Chattanooga, 19 S.W.3d 779, 784 (Tenn. Ct. App. 1999); Bloom, 757 S.E.2d at 800 (quoting
ex rel. United Hosp. Ctr., Inc. v. Bedell, 484 S.E.2d 199, 211 (W. Va. 1997)).

112
113

State

In re Pfizer Inc. Sec. Litig., 1993 WL 561125, at *3.
See, e.g., ACLU of N. Cal. v. U.S. Dep't of Justice, 880 F.3d 473, 485-86 (9th Cir. 2018); Waymo L.L.C. v. Uber Techs., Inc., 870 F.3d
1350, 1362 (Fed. Cir. 2017) (quoting

United States v. Richey, 632 F.3d 559, 568 (9th Cir. 2011)); F.T.C. v. Boehringer Ingelheim

Pharm., 778 F.3d 142, 149 (D.C. Cir. 2015) (citing
632 F.3d at 568 (citing

United States v. Deloitte L.L.P., 610 F.3d 129, 137 (D.C. Cir. 2010));

In re Grand Jury Subpoena (Torf), 357 F.3d 900, 907 (9th Cir. 2004));

In re Prof'ls Direct Ins., 578 F.3d

432, 439 (6th Cir. 2009) (citing

United States v. Roxworthy, 457 F.3d 590, 594 (6th Cir. 2006));

F.3d 1194, 1202 (2d Cir. 1998);

Logan v. Commercial Union Ins., 96 F.3d 971, 976-77 (7th Cir. 1996) (citing
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v. Nat'l Presto Indus., 709 F.2d 1109, 1119 (7th Cir. 1983));
Cir. 1993) (citing

Martin v. Bally's Park Place Hotel & Casino, 983 F.2d 1252, 1258 (3d

United States v. Rockwell Int'l, 897 F.2d 1255, 1266 (3d Cir. 1990));

Nat'l Union Fire Ins. of Pittsburgh v.

Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992);
Wells Dairy Inc. v. Am. Indus. Refrigeration, Inc., 690 N.W.2d 38,
48 (Iowa 2004) (citing 8 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2024, at 198-99 (2d
ed. 1994));Wynn Resorts v. Eighth Judicial Dist. Court, 399 P.3d 334, 347 (Nev. 2017) (citing N.R.C.P. 26(b)(3)).

114
115
116
117
118
119

United States v. Chevron Texaco Corp., 241 F. Supp. 2d 1065, 1082 (N.D. Cal. 2002).
Deloitte, 610 F.3d at 138.
See, e.g.,
In re Prof'ls Direct Ins., 578 F.3d at 439 (citing
Roxworthy, 457 F.3d at 595, 598-99) (determining whether documents
were prepared in anticipation of litigation required study of the documents and the context in which they were prepared).
See EPSTEIN, supra note 7, at 879 (calling the application of the crime-fraud exception to work product immunity “rare”); SPAHN,
supra note 21, at 1164 (asserting that “[t]here are fewer cases dealing with the crime-fraud exception as it applies to work product
than as it applies to the attorney-client privilege”).
In re Grand Jury Subpoena, 745 F.3d 681, 687 (3d Cir. 2014) (quoting
omitted)).

Invesco Institutional, N.A. v. Paas, 244 F.R.D. 374, 391 (W.D. Ky. 2007) (citing
625 (6th Cir. 2005);

120
121

122
123

In re Grand Jury, 705 F.3d 133, 151 (3d Cir. 2012) (emphasis

Rainer v. Union Carbide Corp., 402 F.3d 608,

In re Antitrust Grand Jury, 805 F.2d 155, 164 (6th Cir. 1986)).

See Martensen v. Koch, 301 F.R.D. 562, 573-74 (D. Colo. 2014) (explaining the procedure for applying the crime-fraud exception);
Wachtel v. Guardian Life Ins., 239 F.R.D. 376, 378-79 (D.N.J. 2006) (outlining the Third Circuit procedure for applying the crimefraud exception).
See, e.g., City of Pontiac Gen. Emps. Ret. Sys. v. Wal-Mart Stores, Inc., No. 5:12-cv-05162, 2018 WL 1558574, at *6 (W.D. Ark.
Mar. 29, 2018) (finding that because the plaintiff had not made its prima facie showing, there was no need to review documents in
camera); Firefighters' Ret. Sys. v. Citco Grp., No. 13-373-SDD-EWD, 2018 WL 305604, at *10 (M.D. La. Jan. 5, 2018) (concluding
that the plaintiffs' “undeveloped allegations” did not meet their prima facie burden and rejecting their crime-fraud exception claim);
Hale v. Emporia State Univ., No. 16-cv-4182-DDC-TJJ, 2018 WL 953110, at *4 (D. Kan. Feb. 20, 2018) (“[T]he evidence presented
by Plaintiff in her motion and briefing does not establish a ‘factual basis adequate to support a good faith belief by a reasonable
person that in camera review of the materials may reveal evidence to establish that the crime-fraud exception applies.’ Accordingly,
the Court declines to conduct an in camera review ....”).
See, e.g.,
In re Grand Jury, 705 F.3d at 152 (observing that “courts of appeals are divided as to the appropriate quantum of proof
necessary to make a prima facie showing”).
See, e.g., In re Grand Jury Subpoena, 745 F.3d at 691 (quoting

In re Grand Jury, 705 F.3d at 153, and using “to suspect” rather than

“to believe”);
In re Grand Jury Proceedings, 417 F.3d 18, 23 (1st Cir. 2005) (stating that “it is enough to overcome the privilege
that there is a reasonable basis to believe that the lawyer's services were used by the client to foster a crime or fraud”); Williamson
v. Recovery Ltd. P'ship, No. 2:06-cv-292, 2017 WL 1258698, at *2 (S.D. Ohio Apr. 3, 2017) (asserting that Florida law applies the
reasonable basis standard);
Princeton Ins. v. Vergano, 883 A.2d 44, 54 (Del. Ch. 2005) (requiring “a prima facie showing that a
reasonable basis exists to believe a fraud has been perpetrated or attempted”).

124
125

In re Grand Jury, 705 F.3d at 153.
See, e.g.,

Cedell v. Farmers Ins. of Wash., 295 P.3d 239, 247 (Wash. 2013) (en banc) (equating insurance bad faith with civil fraud).
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126

United States v. Chen, 99 F.3d 1495, 1503 (9th Cir. 1996) (quoting
(9th Cir. 1996));

In re Grand Jury Proceedings (The Corp.), 87 F.3d 377, 381

Lane v. Sharp Packaging Sys., Inc., 640 N.W.2d 788, 808 (Wis. 2002) (quoting

also Exxon Corp. v. Dep't of Conservation & Nat. Res., 859 So. 2d 1096, 1107 (Ala. 2002) (quoting
87 F.3d at 381) (accepting the reasonable cause standard).

127
128

Chen, 99 F.3d at 1503). See
In re Grand Jury Proceedings,

Chen, 99 F.3d at 1503.
See, e.g., In re Grand Jury Proceedings (G.S. and F.S.), 609 F.3d 909, 913 (8th Cir. 2010) (recognizing the probable cause standard);
In re Antitrust Grand Jury, 805 F.2d 155, 166 (6th Cir. 1986) (adopting the probable cause standard); In re 2015-2016 Jefferson
Cty. Grand Jury, 410 P.3d 53, 61 (Colo. 2018) (stating that this standard is met by “a threshold showing of facts adequate to support
a good faith belief by a reasonable person that wrongful conduct sufficient to invoke the [crime-fraud] exception has occurred”);
Hutchinson v. Farm Family Cas. Ins., 867 A.2d 1, 5 (Conn. 2005) (discussing civil fraud); In re Pub. Def. Serv., 831 A.2d 890,
904 (D.C. Cir. 2003) (explaining its selection of the probable cause standard); Lytle v. Mathew, 89 N.E.3d 199, 205 (Ohio Ct. App.
2017) (citing State ex rel. Nix v. City of Cleveland, 700 N.E.2d 12, 16 (Ohio 1998)).

129
130

131
132

In re Richard Roe, Inc., 68 F.3d 38, 40 (2d Cir. 1995) (citing

In re John Doe, Inc., 13 F.3d 633, 637 (2d Cir. 1994)).

See
In re Grand Jury, 705 F.3d 133, 152 (3d Cir. 2012) (equating the probable cause and reasonable basis standards);
Marc
Rich & Co. v. United States, 731 F.2d 1032, 1039 (2d Cir. 1984) (“As a practical matter, there is little difference here between the ...
[reasonable basis to believe and probable cause] tests. Both require that a prudent person have a reasonable basis to suspect the
perpetration or attempted perpetration of a crime or fraud, and that the communications were in furtherance thereof.”).
Cohen v. Rogers, 789 S.E.2d 352, 358 (Ga. Ct. App. 2016) (quoting Rose v. Commercial Factors of Atlanta, Inc., 586 S.E.2d
41, 43 (Ga. Ct. App. 2003)).
Am. Tobacco Co. v. State, 697 So. 2d 1249, 1256 (Fla. Dist. Ct. App. 1997); see also
Chartered v. Louisburg Grain Co., 824 P.2d 933, 939 (Kan. 1992) (quoting
1987)) (describing the standard in similar terms).

133
134
135
136
137
138
139
140

Wallace, Saunders, Austin, Brown & Enochs,

Baker v. City of Garden City, 731 P.2d 278, 279 (Kan.

Am. Tobacco Co., 697 So. 2d at 1256.
In re Grand Jury Subpoena, 419 F.3d 329, 336 (5th Cir. 2005) (quoting
1235, 1242 (5th Cir. 1982)).
See

In re Int'l Sys. & Controls Corp. Sec. Litig., 693 F.2d

In re Grand Jury Proceedings (Fine), 641 F.2d 199, 203 (5th Cir. 1981).
492 F.3d 806 (7th Cir. 2007).
Id. at 818.
649 F.3d 650 (7th Cir. 2011).
Id. at 656 (quoting

United States v. Zolin, 491 U.S. 554, 572 (1989)). Illinois courts also apply this standard. See, e.g., In re

Marriage of Decker, 606 N.E.2d 1094, 1106 (Ill. 1992) (quoting

Zolin, 491 U.S. at 572).

In re Grand Jury, 475 F.3d 1299, 1305 (D.C. Cir. 2007) (quoting

In re Sealed Case, 754 F.2d 395, 399 (D.C. Cir. 1985)).
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141

See

United States v. Under Seal (In re Grand Jury Proceedings #5), 401 F.3d 247, 251 (4th Cir. 2005);

Investigation, 842 F.2d 1223, 1226 (11th Cir. 1987) (citing

142
143

In re Grand Jury

In re Sealed Case, 754 F.2d at 399).

In re Gen. Agents Ins. Co. of Am., 224 S.W.3d 806, 819 (Tex. App. 2007) (quoting Coats v. Ruiz, 198 S.W.3d 863, 876 (Tex.
Ct. App. 2006)).
See, e.g., Harris Mgmt. v. Coulombe, 151 A.3d 7, 16 (Me. 2016) (referring to a preponderance of the evidence);

In re Grand Jury

Investigation, 772 N.E.2d 9, 22 (Mass. 2002) (citing
Purcell v. Dist. Attorney for the Suffolk Dist., 676 N.E.2d 436, 440 (Mass.
1997)) (applying a preponderance of the evidence standard).

144
145

In re Grand Jury Proceedings, 417 F.3d 18, 22-23 (1st Cir. 2005) (citing BLACK'S LAW DICTIONARY (8th ed. 2004)).
See In re Grand Jury Subpoena (ABC Co.), 696 F. App'x 66, 71 (3d Cir. 2017) (quoting
In re Grand Jury, 705 F.3d 133, 151-52
(3d Cir. 2012)); Virtual Glob. Holdings Ltd. v. Rearden LLC, No. 15-cv-00797-JST, 2016 WL 1588268, at *8 (N.D. Cal. Apr. 20,
2016) (citing
BP Alaska Exploration, Inc. v. Superior Court, 245 Cal. Rptr. 682, 696 (Cal. Ct. App. 1988));
Princeton Ins. v.
Vergano, 883 A.2d 44, 54 (Del. Ch. 2005); People v. Radojcic, 998 N.E.2d 1212, 1222-23 (Ill. 2013) (citing In re Marriage of Decker,
606 N.E.2d 1094, 1105 (Ill. 2013));

Crow v. Crawford & Co., 259 S.W.3d 104, 122 (Mo. Ct. App. 2008) (citing

Peabody Coal Co. v. Clark, 863 S.W.2d 604, 608 (Mo. 1993));
2002) (quoting

146

State ex rel.

Lane v. Sharp Packaging Sys., Inc., 640 N.W.2d 788, 807-08 (Wis.

Dyson v. Hempe, 413 N.W.2d 379, 384 (Wis. Ct. App. 1987)).

See In re Grand Jury Subpoena (ABC Co.), 696 F. App'x at 71 (referring to assertions in a brief);

In re Grand Jury Subpoena, 419

F.3d 329, 336 (5th Cir. 2005) (citing
In re Int'l Sys. &Controls Corp. Sec. Litig., 693 F.2d 1235, 1242 (5th Cir. 1982)) (pointing
to pleadings);MDA City Apts. LLC v. DLA Piper LLP (US), 967 N.E.2d 424, 432-33 (Ill. App. Ct. 2012) (referring to allegations
in a complaint).

147
148
149

In re Grand Jury Subpoena, 273 F. Supp. 3d 296, 303 (D. Mass. 2017) (citing
In re Grand Jury Proceedings, 417 F.3d at 23); Sec.
Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC, 319 F.R.D. 100, 108 (S.D.N.Y. 2017).
Tindall v. H & S Homes, LLC, No. 5:10-cv-44 (CAR), 2010 WL 4814371, at *1 (M.D. Ga. Nov. 17, 2010) (citing
Grand Jury Proceedings, 333 S.E.2d 389, 392 (Ga. Ct. App. 1985)) (applying Georgia law).

In re Hall Cty.

Id.; see also Radojcic, 998 N.E.2d at 1223 (citing In re Marriage of Decker, 606 N.E.2d at 1106) (noting “[t]his evidentiary showing
is lesser than the showing ultimately needed to establish ... the crime-fraud exception.”); Norsworthy v. Castlen, 323 S.W.3d 764,
768 (Ky. Ct. App. 2010) (citing
Stidham v. Clark, 74 S.W.3d 719, 727-38 (Ky. 2002)) (stating that “a lesser evidentiary showing
is needed to trigger in camera review than is required to overcome the privilege”).

150
151

152

Jones v. Tauber & Balser, P.C., 503 B.R. 162, 181 (Bankr. N.D. Ga. 2013) (applying Georgia law).
See, e.g., Stone Surgical, LLC v. Stryker Corp., 858 F.3d 383, 392 (6th Cir. 2017) (stating that the plaintiff could not rely on the emails he was attempting to discover to prove the defendant's fraud); Martensen v. Koch, 301 F.R.D. 562, 574 (D. Colo. 2014) (stating
that a movant may make its prima facie showing by presenting evidence or testimony “already in the record”); State v. Thomas, No.
89,758, 2004 WL 90060, at *5 (Kan. Ct. App. Jan. 16, 2004) (explaining that a court must “determine the applicability of the crimefraud exception based on evidence aside from the communication itself”).
See, e.g., In re Grand Jury Subpoena (ABC Co.) 696 F. App'x 66, 71 (3d Cir. 2017) (stating that “[o]n remand, the Government
should ... have leave to provide a sufficient factual basis to support application of the crime-fraud exception”);
Saint Annes Dev.
Co. v. Trabich, No. WDQ-07-1056, 2009 WL 324054, at *8 (D. Md. Feb. 9, 2009) (explaining that the court's pretrial holding that
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the crime-fraud exception did not apply would not preclude a subsequent contrary ruling by the trial judge, who would “have the
advantage of observing the witnesses and hearing their testimony”);
In re Omnicom Grp. Inc. Sec. Litig., 233 F.R.D. 400, 410
(S.D.N.Y. 2006) (“Further proceedings may unearth information that will enhance the clarity and persuasive power of plaintiffs' case
on this point, but that must await additional discovery. For now ... plaintiffs have not demonstrated an adequate basis for setting aside
the privilege ... based on their invocation of the crime-fraud exception to the privilege.”).

153
154
155

156
157
158
159

160

479 F.3d 1078 (9th Cir. 2007), abrogated in part on other grounds by

Mohawk Indus. v. Carpenter, 558 U.S. 100 (2009).

Id. at 1093.
Id.; see also
Haines v. Liggett Grp., 975 F.2d 81, 97 (3d Cir. 1992) (stating that “where a fact finder undertakes to weigh evidence
in a proceeding seeking an exception to the privilege, the party invoking the privilege has the absolute right to be heard by testimony
and argument”); Garcia v. Holdsworth (In re Holdsworth), 495 B.R. 544, 550 (Bankr. M.D. Fla. 2013) (“The party invoking the
crime-fraud exception has the initial burden of presenting a prima facie case .... The burden then shifts to the party asserting the
attorney-client privilege to demonstrate by a preponderance of the evidence that there is a reasonable explanation for the conduct in
question .... If the court accepts the explanation, the privilege remains. Otherwise, the privilege is lost.” (footnotes omitted)).
See
In re Napster, 479 F.3d at 1092 (observing that the “procedural posture and consequences of an in camera inspection of the
disputed communications are fundamentally different from those of an order requiring their outright disclosure”).
See United States v. Trenk, 385 F. App'x 254, 258 (3dCir. 2010) (citing
975 F.2d at 96-97).

United States v. Zolin, 491 U.S. 554, 569 (1989);

Haines,

See, e.g., Martensen v. Koch, 301 F.R.D. 562, 574 (D. Colo. 2014) (explaining that “[w]hen a movant has presented competent
evidence, the party seeking to protect the privilege must then come forward with rebuttal evidence”).
See, e.g., Tindall v. H & S Homes, LLC, 757 F. Supp. 2d 1339, 1353 (M.D. Ga. 2011) (citing
In re Grand Jury Subpoena 92-1(SJ),
31 F.3d 826, 830 (9th Cir. 1994) (stating that “while it is certainly proper for the court to entertain rebuttal evidence before conducting
an in camera review, the law does not require it”).
See, e.g.,

In re Omnicom Grp. Sec. Litig., 233 F.R.D. 400, 409 (S.D.N.Y. 2006) (discussing the defendant's arguments in deciding

that the plaintiffs had not made their prima facie case);
Berroth v. Kan. Farm Bureau Mut. Ins., 205 F.R.D. 586, 591 (D. Kan. 2002)
(discussing a defense witness's deposition testimony clarifying his intent when making allegedly perjured statements in an affidavit
and concluding that the plaintiff had not made a prima facie showing based in part “on the evidence presented by [the] defendant”).

161

See, e.g., Magnetar Techs. Corp. v. Six Flags Theme Park Inc., 886 F. Supp. 2d 466, 487-88 (D. Del. 2012) (concluding that the
defendant could not pierce the plaintiff's attorney-client privilege based on the crime-fraud exception and noting that the plaintiff
disputed the defendant's allegations);
Berroth, 205 F.R.D. at 591 (finding that the plaintiff had not made a prima facie showing
of crime-fraud based in part “on the evidence presented by [the] defendant”).

162
163

In re Napster, Inc. Copyright Litig., 479 F.3d 1078, 1093 (9th Cir. 2007).
See, e.g., Douberley v. Perlmutter, 219 So. 3d 854, 856 (Fla. Dist. Ct. App. 2017) (concluding that “the attorney was denied due process
when the court found that his conduct was fraudulent without offering him an opportunity to be heard”); Butler, Pappas, Weihmuller,
Katz, Craig, LLP v. Coral Reef of Key Biscayne Developers, 873 So. 2d 339, 342 (Fla. Dist. Ct. App. 2003) (“If the trial court
determines that the crime-fraud exception applies, the client is entitled to provide a reasonable explanation for the communication
or its conduct at an evidentiary hearing ... at which the client carries the burden of persuasion to give a reasonable explanation for
its communication or conduct.” (citation omitted)).
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164

See In re Green Grand Jury Proceedings, 492 F.3d 976, 984 (8th Cir. 2007) (quoting
In re Grand Jury Subpoena, 223 F.3d 213,
218 (3rd Cir. 2000)) (“The ‘rules of the game’ may be different in the grand jury context, however.”).

165

In re Grand Jury Proceedings (Violette), 183 F.3d 71, 79 (1st Cir. 1999) (emphasis omitted); see also In re Grand Jury Proceedings,
642 F. App'x 223, 226 (4th Cir. 2016) (citing United States v. Under Seal ( In re Grand Jury Proceedings), 33 F.3d 342, 352-53 (4th
Cir. 1994)) (stating that “not only facts supporting the crime-fraud exception, but even the nature of the alleged crime or fraud itself,
may be presented ex parte and held in confidence”); In re Pub. Def. Serv., 831 A.2d 890, 902 (D.C. Cir. 2003) (asserting that “[w]here
the evidence on which the government relies is subject to grand jury secrecy, the government may proceed by ex parte submission”).

166
167

But see In re Grand Jury Proceedings, 802 F.3d 57, 66 (1st Cir. 2015) (“If the party asserting the crime-fraud exception makes this
reasonable cause showing (also referred to as a prima facie case), the privilege is forfeited.”).
See, e.g.,
United States v. Zolin, 491 U.S. 554, 572 (1989) (stating that “the decision whether to engage in in camera review rests
in the sound discretion of the district court”); Mogg v. Nat'l Bank of Alaska, 846 P.2d 806, 814 (Alaska 1993) (noting the trial court's
discretion); In re 2015-2016 Jefferson Cty. Grand Jury, 410 P.3d 53, 61 (Colo. 2018) (explaining that once the movant has made a
prima facie showing, the trial court may exercise its discretion in deciding whether to review documents in camera); Butler, 873 So.
2d at 342 (stating that a trial court's decision to conduct an in camera review “lies entirely within its sound discretion”); Kopowski v.
Standard Life Ins. of Ind., No. 2005-SC-000005-MR, 2005 WL 2045448, at *5 (Ky. Aug. 25, 2005) (concluding that the trial court
has the discretion to conduct in camera review); N.Y. City Asbestos Litig., 966 N.Y.S.2d 420, 422-23 (App. Div. 2013) (quoting
Zolin, 491 U.S. at 572);
Leahy v. State Farm Mut. Auto. Ins., 418 P.3d 175, 182 (Wash. Ct. App. 2018) (quoting
v. Farmers Ins., 295 P.3d 239, 245 (Wash. 2013)).

168
169
170

See

Cedell

Zolin, 491 U.S. at 572.

Id.
See, e.g., In re Grand Jury Proceedings, 802 F.3d at 67 (“[T]here was ample evidence here for the district court to conclude that the
crime-fraud exception applied without the need to resort to in camera review, nor did appellant seek in camera review for this purpose.
Importantly, this is not a case in which in camera review of the subject documents would have helped the district court decide ...
whether the crime-fraud exception generally applied.” (citation omitted)); United States v. Tucker, 254 F. Supp. 3d 620, 624 (S.D.N.Y.
2017) (“[T]he government has comfortably made a showing of probable cause that McDowell Rice's communications ... were in
furtherance of a crime or fraud ... The Court therefore concludes that in camera review is unnecessary ....”). But see
BankAmerica
Corp. Sec. Litig., 270 F.3d 639, 644 (8th Cir. 2001) (noting that it could not find any case in which it affirmed an order to produce
documents under the crime-fraud exception when the district court did not first review the documents in camera);
In re Antitrust
Grand Jury, 805 F.2d 155, 168 (6th Cir. 1986) (concluding that district court committed plain error by ruling that the government
established a prima facie case of the crime-fraud exception and ordering documents to be produced without examining them in
camera).

171

See, e.g., In re Grand Jury Investigation, 810 F.3d 1110, 1114 (9th Cir. 2016) (quoting UMG Recording, Inc. v. Bertelsmann AG
( In re Napster, Inc. Copyright Litig.), 479 F.3d 1078, 1090 (9th Cir. 2007), abrogated in part on other grounds by
Mohawk
Indus., Inc. v. Carpenter, 558 U.S. 100 (2009)) (explaining that while in camera review is not necessary to establish that the client was
committing or planning a crime or fraud, it is necessary to determine whether attorney-client communications furthered the crime or
fraud);

172
173

In re Antitrust Grand Jury, 805 F.2d at 168-69.

See, e.g.,
United States v. Gorski, 807 F.3d 451, 461 (1st Cir. 2015) (agreeing that the defendants' indictment provided a reasonable
basis to believe they were engaged in criminal or fraudulent activity).
See, e.g.,
In re Grand Jury Subpoena, 419 F.3d 329, 343 (5th Cir. 2005) (concluding that the crime-fraud exception applies only
to communications in furtherance of the subject crime or fraud).
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174
175
176

Id. at 343-45. See, e.g., People v. Radojcic, 998 N.E.2d 1212, 1226-27 (Ill. 2013) (limiting communications subject to disclosure
under the crime-fraud exception).
MacNamara v. City of New York, No. 04 Civ. 9216 (RJS) (JCF), 2007 U.S. Dist. LEXIS 79870, at *9 (S.D.N.Y. Oct. 30, 2007).
See

In re BankAmerica Corp. Sec. Litig., 270 F.3d 639, 644 (8th Cir. 2001) (discussing federal securities laws).

177

Id.

178

See, e.g., In re Grand Jury Proceedings, 802 F.3d 57, 67-69 (1st Cir. 2015) (responding to a subpoena under FED. R. CIV. P. 45).

179

See, e.g., id. at 68-69 (failing to produce a privilege log waived any right to in camera review).

180

People v. Radojcic, 998 N.E.2d 1212, 1223 (Ill. 2013). See, e.g.,
Official Comm. of Unsecured Creditors of St. Johnsbury Trucking
Co. v. Bankers Tr. Co. (In re St. Johnsbury Trucking Co.), 184 B.R. 446, 455 n.17 (Bankr. D. Vt. 1995) (delegating review to another
judge).

181

See SPAHN, supra note 21, at 399 (raising this possibility).

182

See id. (suggesting that the risk of prejudice is reduced if the trial judge is not acting as fact-finder).

183

“Fraud” for purposes of the crime-fraud exception includes fraud on the court. See, e.g., JTR Enters. v. Columbian Emeralds, 697
F. App'x 976, 988 (11th Cir. 2017) (affirming the district court's crime-fraud exception finding in connection with “a ‘massive fraud
of the court”’ (quoting the district court)).

184

In re Grand Jury Subpoena, 745 F.3d 681, 689 (3d Cir. 2014).

185

Id.

186
187

Intervenor v.
Id. (citing

United States (In re Grand Jury Subpoenas), 144 F.3d 653, 661 (10th Cir. 1998).
In re Richard Roe, Inc., 68 F.3d 38, 41 (2d Cir. 1995)).

188

In re Grand Jury Subpoena, 745 F.3d at 689.

189

SPAHN, supra note 21, at 403-04.

190
191

Tindall v. H & S Homes, LLC, Civ. A. No. 5:10-cv-44 (CAR), 2010 WL 4814371, at *1 (M.D. Ga. Nov. 17, 2010) (applying Georgia
law).
See, e.g., In re Grand Jury, 475 F.3d 1299, 1305 (D.C. Cir. 2007) (quoting
In re Sealed Case, 754 F.2d 395, 399 (D.C. Cir. 1985)
(stating that a party makes its prima facie showing “if it offers evidence that if believed by the trier of fact would establish the elements
of an ongoing or imminent crime or fraud”); Harris Mgmt. v. Coulombe, 151 A.3d 7, 16 (Me. 2016) (referring to a preponderance of
the evidence);

192
193
194

In re Grand Jury Investigation, 772 N.E.2d 9, 22 (Mass. 2002) (applying a preponderance of the evidence standard).

Douglas R. Richmond, Fraud and Misrepresentation Claims Against Lawyers, 16 NEV. L.J. 57, 66 (2015).
See, e.g., In re Green Grand Jury Proceedings, 492 F.3d 976, 983 (8th Cir. 2007) (rejecting the client's suggestion that the clear
and convincing standard should apply on the basis that it was “not harmonious with the standards articulated by [the court's] sister
circuits” and as being “too exacting for proceedings at the grand jury stage”).
See, e.g., In re Omnicom Grp., Inc. Sec. Litig., No. 02 Civ. 4483(WHP)(MHD), 2007 WL 2376170, at *11 (S.D.N.Y. Aug. 10,
2007) (asking “whether there is substantial reason to believe that the party ... engaged in or attempted to commit a fraud and used
communications with its attorney to do so,” which is “a fairly robust standard,” although it “does not require proof by a preponderance
of the evidence”).
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195

See
In re Richard Roe, Inc., 68 F.3d 38, 40 (2d Cir. 1995) (discussing the policy reasons behind the crime-fraud exception in
general).

196

EPSTEIN, supra note 7, at 885.

197

In re Pub. Def. Serv., 831 A.2d 890, 902 (D.C. Cir. 2003); In re Motion to Quash Bar Counsel Subpoena, 982 A.2d 330, 337 (Me.
2009);
People v. Paasche, 525 N.W.2d 914, 917-18 (Mich. Ct. App. 1994);
App. 2013).

198

Intervenor v.

United States (In re Grand Jury Subpoenas), 144 F.3d 653, 660 (10th Cir. 1998); In re Pub. Def. Serv., 831 A.2d at

902;
Sutton v. Stevens Painton Corp., 951 N.E.2d 91, 96 (Ohio Ct. App. 2011);
66 P.3d 1036, 1044 (Wash. 2003).

199
200
201
202

203

Intervenor, 144 F.3d at 660;

In re Grand Jury Proceedings (Doe), 102 F.3d 748, 751 (4th Cir. 1996).

EPSTEIN, supra note 7, at 887.
See, e.g.,
Micron Tech. v. Rambus Inc., 645 F.3d 1311, 1329-31 (Fed. Cir. 2011) (concluding that destroying documents to
prevent their production in underlying patent infringement litigation based at least in part on the advice of counsel fit the crimefraud exception).
Rambus, Inc. v. Infineon Techs. AG, 222 F.R.D. 280, 290 (E.D. Va. 2004).
642 F. App'x 223 (4th Cir. 2016).

205

Id. at 227.

206

Id. at 225, 227-28.

207

Id. at 227-28.

208

Id. at 224.

209

Id. at 228.

211

In re Disciplinary Proceeding Against Schafer,

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 82 cmt. e (2000).

204

210

In re Park Cities Bank, 409 S.W.3d 859, 869 (Tex.

See id. at 227 (quoting
United States v. Under Seal (In re Grand Jury Proceedings #5), 401 F.3d 247, 251 (4th Cir. 2005)) (“Further,
‘it is the client's knowledge and intentions that are of paramount concern’ in our analysis; the attorney need not be aware of any
illegality.”).
See, e.g., United States v. Moazzeni, 906 F. Supp. 2d 505, 512 (E.D. Va. 2012) (contrasting the attorney-client privilege and work
product immunity, and stating that when applying the crime-fraud exception to the privilege, “the attorney need not be aware that
illegal or fraudulent conduct is afoot”); Harris Mgmt. v. Coulombe, 151 A.3d 7, 16 (Me. 2016) (stating that the crime-fraud exception
will apply “whether or not the attorney is aware of the client's purpose to use the attorney in furtherance of a fraud”);
State ex rel.
Allstate Ins. v. Madden, 601 S.E.2d 25, 37-38 (W. Va. 2004) (noting that a lawyer need not be aware of the client's intent to commit
a crime or fraud to trigger the exception).

212

In re Grand Jury Proceedings #5, 401 F.3d at 251; see also
In re Grand Jury Proceedings (The Corp.), 87 F.3d 377, 381-82
(9th Cir. 1996) (“Inasmuch as today's attorney-client privilege exists for the benefit of the client, not the attorney, it is the client's
knowledge and intentions that are of paramount concern to the application of the crime-fraud exception; the attorney need know
nothing [sic] about the client's ongoing or planned illicit activity for the exception to apply.”).
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213

See

In re Grand Jury Proceedings #5, 401 F.3d at 251 (stating that the attorney need not be aware of the illegality involved for the

crime-fraud exception to apply);
Grand Jury Proceedings (The Corp.), 87 F.3d at 381-82 (branding lawyers' knowledge of their
clients' illicit activities “irrelevant” for purposes of the crime-fraud exception); In re Motion to Quash Bar Counsel Subpoena, 982
A.2d 330, 337 (Me. 2009) (“The applicability of the [crime-fraud] exception turns on whether the client intended to use the attorney's
services, or advice, to commit or plan to commit an ongoing or future crime or fraud; the attorney's intent is irrelevant.”).

214
215

People v. Radojcic, 998 N.E.2d 1212, 1224 (Ill. 2013).
See, e.g.,
United States v. Schussel, 291 F. App'x 336, 346 (1st Cir. 2008) (“By necessity, the assessment of documents during
a legal proceeding is generally preliminary and does not reflect a finding that a client acted wrongfully.”); UMG Recording, Inc. v.
Bertelsmann AG ( In re Napster, Inc. Copyright Litig.), 479 F.3d 1078, 1090 (9th Cir. 2007) (“The planned crime or fraud need
not have succeeded for the exception to apply. The client's abuse of the attorney-client relationship, not his or her successful criminal
or fraudulent act, vitiates the privilege.”), abrogated in part on other grounds by

Mohawk Indus. v. Carpenter, 558 U.S. 100

(2009);
Favila v. Katten Muchin Rosenman LLP, 115 Cal. Rptr. 3d 274, 299 (Ct. App. 2010) (quoting
BP Alaska Expl., Inc.
v. Super. Ct., 245 Cal. Rptr. 682, 697 (Ct. App. 1988)) (stating that the California Evidence Code's crime-fraud exception “does not
require a completed crime or fraud” but instead “applies to attorney communications sought to enable the client to plan to commit
a fraud, whether the fraud is successful or not”); In re Pub. Def. Serv., 831 A.2d 890, 902 (D.C. Cir. 2003) (reasoning that “it is
enough if the client uses the attorney's advice or services to pursue a crime or fraud, or if the attorney-client communication itself
materially advances a crime or fraud, even if the client's efforts are frustrated or halted short of consummation of the evil deed”).
But see
Hewes v. Langston, 853 So. 2d 1237, 1247 (Miss. 2003) (stating that the prima facie case for invoking the crime-fraud
exception “requires proof that the crime or fraud actually occurred”).

216

151 A.3d 7 (Me. 2016).

217

Id. at 11.

218

Id.

219

Id.

220

Id.

221

Id.

222

Id. at 11-12.

223

Id. at 12.

224

Id.

225

Id.

226

Id. at 13, 13 n.3.

227

Id. at 16 (footnote omitted).

228

Id. at 18.

229

Id. at 18-19 (second emphasis added) (footnote and citations omitted).

230

Id. at 19.

231

Id.
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232

Id.

233

Id. at 20.

234

Id.

235
236

237

See
In re Grand Jury (ABC Corp.), 705 F.3d 133, 155 (3d Cir. 2012); In re 2015-2016 Jefferson Cty. Grand Jury, 410 P.3d 53,
64 (Colo. 2018).
See
In re Grand Jury Matter #3, 847 F.3d 157, 166 (3d Cir. 2017) (explaining the significance of the requirement that a
communication be in furtherance of a crime or fraud for the crime-fraud exception to apply, i.e., ensuring that the court is penalizing
conduct rather than imprudent thoughts).
Newman v. State, 863 A.2d 321, 335 (Md. 2004). See, e.g., State v. Boatwright, 401 P.3d 657, 664-65 (Kan. Ct. App. 2017)
(reasoning that the defendant's meeting with his public defender, during which he angrily blurted out his intent to kill his ex-fiancée,
did not trigger the crime-fraud exception).

238

In re Grand Jury Subpoena, 745 F.3d 681, 691 (3d Cir. 2014).

239

Id. at 693.

240

See, e.g., In re Grand Jury Subpoena to Kan. City Bd. of Pub. Utils., 246 F.R.D. 673, 681-82 (D. Kan. 2007) (involving a lawyer's
environmental liability analysis for a public utility).

241

See In re Pub. Def. Serv., 831 A.2d 890, 909 (D.C. Cir. 2003).

242

See id.

243

Id.

244

245
246

In re Grand Jury Subpoena, 745 F.3d 681, 691 (3d Cir. 2014) (quoting
In re Grand Jury (ABC Corp.), 705 F.3d 133, 151 (3d
Cir. 2012)). See, e.g., Harris Mgmt. v. Coulombe, 151 A.3d 7, 19-20 (Me. 2016) (upholding the trial court's application of the crimefraud exception).
See, e.g., Nuss v. Sabad, 976 F. Supp. 2d 231, 244-45 (N.D.N.Y. 2013) (declining to apply the crime-fraud exception where the
lawyer began representing the defendants after the events that formed the core of the alleged fraud and there was no evidence of a
continuing fraudulent scheme).
In re Grand Jury Subpoena, 745 F.3d at 691. See, e.g., AP Links, LLC v. Russ, No. CV 09-5437(TCP)(AKT), 2012 WL 3096024,
at *4 (E.D.N.Y. July 30, 2012) (“Since all the emails were exchanged prior to the purported fraud, there is no basis ... to find that
these e-mails were in furtherance of a fraud.”).

247

In re Grand Jury Subpoena, 745 F.3d at 692.

248

In re Grand Jury Subpoena Duces Tecum, 798 F.2d 32, 34 (2d Cir. 1986).

249
250
251
252

EPSTEIN, supra note 7, at 897. See United States v. Sabbeth, 34 F. Supp. 2d 144, 151 (E.D.N.Y. 1999) (stating that “even for ongoing
schemes, only communications geared to further criminal conduct implicate the [crime-fraud] exception”).
In re USA Waste Mgmt. Res., 387 S.W.3d 92, 98 (Tex. Ct. App. 2012) (citing
Granada Corp. v. Hon. First Court of Appeals,
844 S.W.2d 223, 227 (Tex. 1992); Arkla, Inc. v. Harris, 846 S.W.2d 623, 629-30 (Tex. App. 1993)); EPSTEIN, supra note 7, at 902.
In re Neurontin Antitrust Litig., 801 F. Supp. 2d 304, 309-10 (D.N.J. 2011) (quoting Prudential Ins. v. Massaro, No. 97-2022, 2000
WL 1176541, at *10 (D.N.J. Aug. 11, 2000)).
In re Grand Jury Subpoena, 745 F.3d at 693.
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253
254

Id.; State ex rel. Nix v. City of Cleveland, 700 N.E.2d 12, 16 (Ohio 1998) (citing
Cir. 1997)).

See, e.g., Confidential Informant 59-05071 v. United States, 121 Fed. Cl. 36, 47 (Fed. Cl. 2015) (“[T]o pierce the privilege, the very
act of making the privileged communication must constitute an element of the misconduct alleged; it is not enough that it is relevant
to showing the misconduct.”).

255

In re Grand Jury Investigation (Corp. A), 231 F. App'x 692, 695 (9th Cir. 2007).

256

Id.

257

In re Pub. Def. Serv., 831 A.2d 890, 910 (D.C. Cir. 2003).

258

Id.

259

See, e.g., In re Celexa & Lexapro Mktg. & Sales Practices Litig., 293 F. Supp. 3d 247, 250-51 (D. Mass. 2018) (refusing to apply
the crime-fraud exception where there was no evidence that the party was engaged in or planning criminal activity at the time in
question); In re Gen. Motors L.L.C. Ignition Switch Litig., 14-MD-2543(JMF), 2015 WL 7574460, at *5-10 (S.D.N.Y. Nov. 25,
2015) (rejecting the plaintiffs' crime-fraud exception arguments concerning the alleged concealment of product defects, litigation
misconduct, and allegedly unethical conduct by defense counsel).

260

847 F.3d 157 (3d Cir. 2017).

261

Id. at 160.

262

Id. at 161.

263

Id.

264

Id.

265

Id.

266

Id.

267

Id.

268

Id.

269

Id.

270

Id. (internal quotation marks omitted).

271

Id.

272

Id.

273

Id.

274

Id.

275
276

United States v. Jacobs, 117 F.3d 82, 88 (2d

Id. at 161-62. Work product immunity is waived by disclosure of work product to a third party only if the third party is an adversary
or a conduit to an adversary. DOUGLAS R. RICHMOND ET AL., PROFESSIONAL RESPONSIBILITY IN LITIGATION 348
(2d ed. 2016).
In re Grand Jury Matter #3, 847 F.3d at 162.
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277

Id.

278
279

Id. at 165.
Id. at 165-66 (quoting

280

In re Chevron Corp., 633 F.3d 153, 166 (3d Cir. 2011)).

Id. at 166 (citations omitted).

281

Id.

282

Id.

283

Id. (quoting In re Pub. Def. Serv., 831 A.2d 890, 910 (D.C. Cir. 2003)).

284

Id.

285

Id.

286

Id.

287

Id.

288

Id.

289

Id.

290

Id. at 167.

291

See also Drummond Co. v. Conrad & Scherer, L.L.P., 885 F.3d 1324, 1335 (11th Cir. 2018) (stating that the crime-fraud exception
applies to attorney-client privileged material and work product and specifically noting that it applies to opinion work product); In
re Grand Jury Investigation (Doe), 628 F. App'x 482, 483 (9th Cir. 2016) (asserting that “the crime-fraud exception applies equally
to work product and attorney-client privileges”);
In re Grand Jury Subpoena, 419 F.3d 329, 335 (5th Cir. 2005) (citing
In re
Burlington N., Inc., 822 F.2d 518, 524-25 (5th Cir. 1987)) (noting that work product immunity “is subject to the same crime-fraud
exception” as the attorney-client privilege); Intervenor v.
United States (In re Grand Jury Subpoenas), 144 F.3d 653, 660 (10th
Cir. 1998) (stating that “[t]he crime-fraud exception applies to both the attorney-client privilege and the work-product doctrine”);
Hewes v. Langston, 853 So. 2d 1237, 1246-47 (Miss. 2003) (recognizing that the crime-fraud exception applies to work product
immunity but determining that it did not apply in this case);
State ex rel. Allstate Ins. v. Madden, 601 S.E.2d 25, 39 (W. Va. 2004)
(finding that the crime-fraud exception applies to work product).

292

In re Grand Jury Subpoena, 870 F.3d 312, 316 (4th Cir. 2017).

293

EPSTEIN, supra note 7, at 1409.

294

Id. at 1409-10.

295

In re Grand Jury Subpoena (ABC Co.), 696 F. App'x 66, 70 (3d Cir. 2017) (quoting
Cir. 2012)).

296
297

In re Grand Jury, 705 F.3d 133, 155 (3d

In re Sealed Case, 107 F.3d 46, 51 (D.C. Cir. 1997).
Id.
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298
299
300

See, e.g., Lugosch v. Congel, 218 F.R.D. 41, 50 (N.D.N.Y. 2003) (rejecting the application of the crime-fraud exception to a report
that concerned “past, possible malfeasance”).
In re Sealed Case, 107 F.3d at 51-52.

See

See In re Grand Jury Subpoena (ABC Co.), 696 F. App'x at 71 (citing

In re Grand Jury Subpoena, 223 F.3d 213, 217 (3d Cir.

2000));
In re Grand Jury Subpoena, 419 F.3d 329, 336 (5th Cir. 2005) (citing
693 F.2d 1235, 1242 (5th Cir. 1982)).

301
302
303
304
305
306

In re Grand Jury Subpoena (ABC Co.), 696 F. App'x at 70-71 (quoting

308

Id. at 345 (quoting

In re Grand Jury Subpoena Duces Tecum, 731 F.2d 1032, 1041 (2d Cir. 1984)).

See, e.g.,
Meyer v. Kalanick, 212 F. Supp. 3d 437, 445-46 (S.D.N.Y. 2016) (explaining that the crime or fraud need not be complete
to trigger the exception where work product is concerned).
United States v. Moazzeni, 906 F. Supp. 2d 505, 512 (E.D. Va. 2012) (citing
251 (4th Cir. 2005)).
In re Grand Jury Proceedings #5, 401 F.3d at 251 (citing

In re Grand Jury Proceedings #5, 401 F.3d 247,

In re Grand Jury Proceedings (Doe), 102 F.3d 748, 751 (4th Cir.

In re Grand Jury Proceedings, 43 F.3d 966, 972 (5th Cir. 1994).

In re Motion to Quash Bar Counsel Subpoena, 982 A.2d 330, 337 (Me. 2009).
In re Green Grand Jury Proceedings, 492 F.3d 976, 980 (8th Cir. 2007) (citing
In re Grand Jury Proceedings #5, 401 F.3d at 252;

309

In re Grand Jury, 705 F.3d 133, 151-52 (3d Cir. 2012)).

In re Grand Jury Subpoena, 419 F.3d at 343, 344-45.

1996));

307

In re Int'l Sys. & Controls Corp. Sec. Litig.,

In re Grand Jury Proceedings #5, 401 F.3d at 250);

In re Grand Jury Proceedings, 43 F.3d at 972.

In re Grand Jury Proceedings, 43 F.3d at 972.

310

See In re Nat'l Mortg. Equity Corp. Mortg. Pool Certificates Litig., 116 F.R.D. 297, 301 (C.D. Cal. 1987).

311

In re Green Grand Jury, 492 F.3d at 980; In re Nat'l Mortg., 116 F.R.D. at 301.

312

In re Nat'l Mortg., 116 F.R.D. at 301.

313

314
315
316

See
In re Grand Jury Subpoena, 870 F.3d 312, 316 (4th Cir. 2017) (“A party seeking to compel the production of opinion work
product under the crime-fraud exception must demonstrate attorney knowledge of or participation in the client's crime or fraud, but no
such showing is necessary to discover fact-work-product privileged materials related to a client's crime or fraud.”); In re Green Grand
Jury, 492 F.3d at 980 (“[A] client who has used his attorney's assistance to perpetrate a crime or fraud cannot assert the work product
privilege as to any documents generated in furtherance of his misconduct .... [A]n attorney who does not knowingly participate in the
client's crime or fraud may assert the work product privilege as to his opinion work product.”).
In re Grand Jury Subpoena, 870 F.3d at 316; In re Green Grand Jury, 492 F.3d at 980.
In re Nat'l Mortg., 116 F.R.D. at 301-02 (citations omitted).
401 F.3d 247 (4th Cir. 2005).
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317
318

Id. at 252.
See, e.g.,
Kickflip, Inc. v. Facebook, Inc., No. 12-1369-LPS, 2016 WL 5929003, at *6-8 (D. Del. Sept. 14, 2016) (ordering the
production of tangible work product but determining that opinion work product should not be disclosed because there was no evidence
that the lawyers knew of their client's fraud on the court).

319
320

In re Grand Jury Proceedings #5, 401 F.3d at 252 (citing

In re Grand Jury Proceedings, 33 F.3d 342, 349 (4th Cir. 1994)).

See, e.g.,
United States v. Christensen, 828 F.3d 763, 805-06 (9th Cir. 2015) (denying work product protection to surreptitious
recordings that reflected the lawyer's illegal efforts to obtain intimate personal information about a litigation opponent).

321

609 F.3d 909 (8th Cir. 2010).

322

Id. at 911.

323

Id.

324

Id.

325

Id.

326

Id. at 911-12.

327

Id. at 912.

328

Id.

329

Id.

330

Id.

331

Id.

332

Id.

333

Id.

334

Id.

335

Id.

336

Id.

337

Id.

338

Id.

339

Id.

340

Id.

341

Id.

342

Id. at 911.

343

See id. at 913-15.

344

See id. at 914-15.
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345

Id. at 915.

346

Id.

347

See id. (discussing the discovery of J.P.'s tangible work product).

348

Id.

349

Id.

350

Id.

351

Id.

352

Id.

353

Id.

354

Id.

355

Id.

356

Id.

357

Id.

358

Id.

359

Id.

360

Id.

361

Id. at 917 (Bye, J., concurring in part and dissenting in part).

362

Id. (Bye, J., concurring in part and dissenting in part).

363

Id. (Bye, J., concurring in part and dissenting in part).

364

Id. at 915.

365

885 F.3d 1324 (11th Cir. 2018).

366

Id. at 1329.

367

See id. at 1332-33 (discussing the district court's application of the crime-fraud exception).

368

Id. at 1329-30.

369

See id. at 1337 n.8.

370

Id. at 1337 (footnote omitted).

371

Id. at 1333-34.

372

Id. at 1337.

373

Id.

374

Id. (footnote omitted).
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375

Id. (citing

Parrott v. Wilson, 707 F.2d 1262, 1271 (11th Cir. 1983)).
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